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URI YADIN 


The Proposed Law of Succession for Israel 


Ts PEOPLE OF ISRAEL ONCE HAD its own law of succession. The State 
of Israel today has no such law of its own. The rules of descent and 
distribution now prevailing in Israel are composed of the most heterogene- 
ous and incongruous elements, derived from a strange variety of foreign 
sources. Efforts are now being made to replace this patchwork by a 
comprehensive, uniform code of succession so that Israel may again 
have its autonomous law. The purpose of this article is to report on these 
efforts. 


The ancient Israeli succession law which found its statutory expression 
in Moses’ legislation was conceived in one of the decisive periods of 
Jewish history. The Jews were wandering. From Egypt where they had 
been but inhabitants in a foreign country, they were on their way to 
Palestine, their original home, where they were to become a nation and 
to establish a state of their own. In that period, important political, 
cultural, social, and economic changes occurred within the Jewish com- 
munity—as naturally they were bound to occur at such juncture— and 
the rules of law were being shaped in order to fit in with those changes. 
To this end, legal conceptions of nations with which the Jews had been 
in contact were integrated into Jewish law and custom, Jewish conceptions 
were re-examined, and out of trial and search a new system of rules 
emerged. 

The story of Zelophehad’s daughters! may serve as an example. Their 
father having died without leaving sons, they contended that his estate 
should pass to them, his daugh‘ers, and not to his brothers. They brought 
their claim “before Moses and before Eleazar the priest and before the 
princes and all the congregation’, i.e., before everybody who could have 
a say in the matter. Apparently it was a novel, difficult case. Moses did 
not decide it out of hand. He brought it, so we are told, before the Lord, 
and it was the Lord who declared that Zelophehad’s daughters were right 


Urt YApIN, a member of the Palestine Bar, Director of Legal Planning at the Israeli 
Ministry of Justice, and Lecturer at the Law Faculty of the Hebrew University, Jerusalem, 
is the author of the Draft of the Israeli Law of Succession. 

1 Numbers 27, 1-7; Yehosuah 17, 3-4. 

2 Numbers 27, 2. 
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and should get their father’s estate. Until that ruling, daughters seem to 
have been altogether disqualified for succession under Jewish law—the 
same as they were under the code of Hammurabi which is supposed to 
have had no little influence on Moses’ laws’. Thereafter, to be a daughter 
was no longer a disqualification ‘per se.”” Although daughters remained 
excluded from succession if there were sons of the deceased, they now 
succeeded to the estate, if they were the deceased’s only issue. 

This, no doubt, was a serious reform of the law. But the matter did not 
rest there. Why had daughters been disqualified? Mainly because of the 
danger that, by becoming married to members of other tribes, they would 
cause outsiders to become entitled to property within the area set apart 
for their own tribe. This was thought most undesirable in those times. 
It could not happen as long as daughters did not inherit. Now under the 
new law, it was very likely to occur. The problem was, therefore, brought 
up for further consideration, and this is—in short—what has been re- 
ported about it in Chapter 36 of the Book of “Numbers”: 


“*... the chief fathers ...of the families of the sons of Joseph came near 
and spake before Moses and before the princes, the chief fathers of the children 
of Israel: ...my lord was commanded by the Lord to give the inheritance 
of Zelophehad our brother unto his daughters. And if they be married to any 
of the sons of the other tribes of the children of Israel, then shall their inherit- 
ance be taken from the inheritance of our fathers and shall be put to the 
inheritance of the tribe whereunto they are received; so shall it be taken from 
the lot of our inheritance... . / And Moses commanded the children of Israel 
according to the word of the Lord, saying, The tribe of the sons of Joseph 
hath said well. This is the thing which the Lord doth command concerning 
the daughters of Zelophehad, saying, Let them marry to whom they think 
best; only to the family of the tribe of their father shall they marry,’” etc. 
etc. 


After further explanation of this rule, we are told that: 


“Even as the Lord commanded Moses, so did the daughters of Zelophehad 
... they were married into the families of the sons of Manasseh, the son of 
Joseph; and their inheritance remained in the tribe of the family of their 
father.’”® 


Such was the solution of one of the problems in the law of succession at 
a period when the Jews were settled in their country and their political 


3 Code of Hammurabi, arts. 183, 184, and see C. Edwards, The World’s-Earliest Laws 
(1934) 99. 

4 Numbers 36, 1-6. 

5’ Numbers 36, 8-12. 
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and economic organisation was largely based on division into tribes. 
Later Jewish history brought further changes in economic and social 
conditions and with them came further reforms and adaptations of the 
law. 

The Jews went into exile. They lost their ties with the soil of their 
homeland. The geographical and ethnical division into tribes lost its 
practical importance and eventually also its ideological significance. It 
could no longer serve as a basis for rules of inheritance, nor could it sus- 
tain statutory limitations of the freedom to marry, such as that indicated 
above. In later Jewish sources, the succession of daughters in the absence 
of sons is, accordingly, no longer conditioned on their refraining from 
marrying outside their tribe. Moreover, even where both male and female 
issue survived the deceased, it was felt that the position of sisters vis-a-vis 
their brothers ought to be improved. Various devices were gradually 
introduced to that effect. At first certain marital and testamentary pro- 
visions in favor of daughters became customary; later such provisions 
became rules of law and were extended to cases of intestacy. The basic 
rule of discrimination in favor of male issue—a rule so well known to 
many legal systems——-was, however, maintained. It is still one of the 
characteristic features of Jewish succession law. 


Today, the Jewish people is in a position not unlike that in which it 
was in Moses’ times. Its history is at a similar turning point. Again, there 
is wandering from foreign countries into Palestine. Again, a Jewish nation 
is being formed, a Jewish state being established. And if those forty 
years in the desert long ago were an era of awakening self-consciousness, 
of renewal and reform, of creating new values and laying down new rules, 
this is all the more true of the present situation: fundamental changes 
are taking place in many respects; new patterns of conduct have to be 
formulated; new conceptions claim to be cast into legal rules. 

This constitutes a formidable task for the Israeli legislator. In his 
efforts to cope with it, he has to apply his mind—and his research—first 
of all to the political, economic, and social conditions at present prevailing 
in the country. He has, in addition, to consider the trends and tendencies 
for the future, especially the basic and all-embracing idea of Kibbutz 
Galuioth, i.e., the ingathering of the dispersed people and its rehabilita- 
tion in the Land of Israel. Finally, he has to base his proposals on the 
three main sources out of which the new law must arise: Jewish law, 
foreign law, and the law at present in force in Israel. 

(a) Jewish law has been a living law for many centuries. In the ancient 
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Jewish state, it was the civil law of the state. When that state was de- 
stroyed and the people dispersed, it remained the law of the Jewish 
communities wherever they enjoyed a sufficient measure of legal and 
administrative autonomy. During those periods, the Jewish law preserved 
its vitality and flexibility. As time passed, however, Jewish autonomy 
was reduced. The practical application of Jewish law became confined to 
matters of personal status, including succession, and in most countries it 
eventually ceased to be applied even in these matters. The results of this 
desuetude were inevitable: although Jewish legal theory and learning 
never failed to continue, the Jewish law lost that indispensable contact 
with the development of new conditions and conceptions; it ceased to 
enjoy that continuous reform and renewal, which would qualify it to 
become, such as it is, the civil law of a modern, progressive state. 

Accordingly, the new Israeli law can draw upon traditional Jewish 
law only within certain limits and with certain qualifications. All the 
more so as Israel, though essentially a Jewish state, is legislating not only 
for Jews, but also for its large Arab minority—composed of Moslems and 
Christians—and for any other inhabitants of its country. 

On the other hand, Jewish law, in the original inception and during its 
rich history, has evolved many principles and rules which even in the 
eyes of the most modern and unorthodox observer excel in ethical value 
and social justice. The Israeli legislator should certainly not fail to revive 
these national treasures and to incorporate them in the new law. 

(b) Foreign law is serving—or ought to be serving—as a means of 
inspiration and enlightenment, wherever new legislation is devised. In 
the case of Israel, foreign law has additional weight. 

At the same time and to the same extent as Jews ceased to be governed 
by Jewish law, they became governed by the laws of the countries in 
which they were living, German Jews by the German Civil Code, French 
Jews by the Code Napoléon, Polish Jews by the various laws prevailing 
in Poland, and American Jews by the laws of Massachusetts, Illinois, or 
California. Now, as German, French, Polish, and American Jews—and 
Jews from many more countries—are converging into Palestine, they 
bring with them the habits, knowledge, and experience acquired by them 
in each of these countries. It is a great variety of habits and a wealth of 
knowledge and experience. They cannot, nor should they be, disregarded 
when the new law is being designed. On the contrary, there is a natural 
desire to put these imported elements to local use, to study solutions 
found abroad and to select from among them what may be best suited to 
needs and tendencies of Israel. 
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Thus, comparative law is for us not a speculative science but a practical 
task. We consider foreign laws not for the sake of comparison but with a 
view of integrating into our own law as much of them as can reasonably 
be absorbed and amalgamated. This is what a Jewish saying calls “bring- 
ing the beauties of Yaphet into the tents of Shem.” The integration of 
such foreign elements seems to us to follow as a natural corollary from the 
“ingathering of the dispersed.” At the same time, it seems to us to be 
among the most important means towards the welding of the manifold 
and variegated immigrants from all over the globe into a unified, auton- 
omous nation. 

(c) The impact which the study of foreign law and comparative law 
can have on the new laws of a given country depends on how far that 
country is prepared to depart from its existing laws. In this respect, 
Israel’s position is different from that of other countries. If, for instance, 
France or Holland undertake to reform their civil law—and these two 
countries are just now engaging in such reform*—their starting point is 
the law as it stands. The main question is whether and to what extent 
that law is in need of amendment. Foreign systems of law can, on the 
whole, be made use of only insofar as they fit into the existing system. 
Not so in Israel. Here a new start is being made. Nothing is accepted as 
given a priori. Everything now in force is being subjected to thorough 
and unprejudiced examination. Existing rules are not to be maintained 
unless their value and merits positively justify their confirmation. There 
is no desire to stick to them just because they exist. New rules may be 
introduced irrespective of whether or not they are in line with the present 
law. In the case of Israel there is, accordingly, an increased, an almost 
unique opportunity for reliance on foreign laws and practical application 
of comparative law. 

This peculiar situation results from the fact that at present there 
exists a civil law in Israel, but there exists no Israeli civil law. When the 
territory of Palestine ceased to be part of the Ottoman empire and came 
under British Mandatory Government, Ottoman laws, which had their 
roots mainly in Moslem and French law, continued to apply unless re- 
placed by British—imperial or local—legislation, failing which the courts 
were directed to rely on English common law and equity.’ When the 





6 For France, see Mallet et Verrier, ‘““Les travaux de la Commission de Refonte du Code 
civil francais,’ 28 Canadian Bar Review (1950), 247; for Holland, see E. M. Meijers, La 
réforme du Code Civil Néerlandais (1948). 

7 Palestine Orders in Council, 1922-1947, Art. 46: “The jurisdiction of the Civil Courts 
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Jewish state was established, the existing law was again kept in force’, 
The need for reform was evident at once. But very little could be done 
until the present time, owing to matters of greater urgency occupying the 
legislature. The rules of law now in force are therefore still a queer mix- 
ture of Moslem, continental, Ottoman, and English elements. The position 
is all the more unsatisfactory with regard to succession and other matters 
of personal status, respecting which, in addition, religious law of the 
various communities—Jewish, Moslem, and Christian—still applies to 
an ill-defined and ill-balanced extent, and jurisdiction is split, in a 
complicated and controversial way, between the general civil courts and 
the various courts of the religious communities’. 

Such a system of law—if a system it may be called—can not command 
any special respect or reverence on the part of the Israeli legislator. It is 
not in the nature of a legal tradition which it might be desirable to pre- 
serve as such. The rules of which it is composed have no better claim to 
be accepted than have those found in foreign laws or in the Jewish law. 


To return to Zelophehad’s daughters and the discrimination, in Jewish 
law, between sons and daughters in matters of intestate succession— 
should this become the law of Israel? Or should Israel range itself among 
those countries where the modern conception of equality between men 
and women has led to their being given equal rights of succession? The 
issue is all the more important as the problem of discrimination on account 
of sex arises not only with regard to male and female descendents of the 
deceased, but also with regard to the surviving spouse; under Jewish 
law the husband succeeds to the estate of his wife, while the wife has no 
such right in the estate of her husband. 

This problem, being among the most fundamental ones in the field of 
domestic relations, is likely to cause the fiercest controversy between 


shall be exercised in conformity with the Ottoman Law in force in Palestine on 1st November, 
1914, ... and such Orders in Council, Ordinances and Regulations as are in force in Pales- 
tine ...and subject thereto...in conformity with the substance of the common law and 
the doctrines of equity in force in England... .” (Laws of Palestine, 1933, Vol. 3, p. 2580). 

8 Law and Administration Ordinance, No. 1 of 5708-1948, sec. 11: “The law which existed 
in Palestine on the 5th Tyar 5708 (14th May, 1948) shall remain in force, insofar as there is 
nothing therein repugnant to this Ordinance or to the other laws which may be enacted by 
or on behalf of the Knesseth. .. .”” (Laws of the State of Israel, Authorised Translation from 
the Hebrew, Vol. 1, p. 9). 

9 Palestine Orders in Council, 1922-1947, Art. 47-67 (Laws of Palestine, 1933, Vol. 3, 
p. 2580-2584); Succession Ordinance (1923), Sections 3, 5-9 (Laws of Palestine, 1933, Vol. 
2, p. 1378); cf. E. Vitta, The Conflict of Laws in Matters of Personal Status in Palestine 
(1947) 194-222. 
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defenders of tradition and supporters of reform. In many countries, its 
solution could only be attained step by step during tens or even hundreds 
of years. Fortunately, Israel has been able to solve it in one of its very 
first enactments relating to matters of civil law. 

The rules of succession to property of the so-called Miri category, i.e., 
to the main class of immovable property, have throughout the last forty 
years been those of an Ottoman enactment in which sons and daughters, 
widow and widower, are treated on an equal basis". These rules—al- 
though seriously deviating both from Jewish and Moslem law—had been 
considered satisfactory not only by the British Mandatory Government 
but also by the Palestinian public in all its sections. Bya recent enactment, 
they have now been approved also by the Israeli parliament. And not 
only have they been confirmed in their previous scope, but their applica- 
tion has been extended to immovables outside the Miri category and to 
movables"', thus transforming them into a general statute of distribution 
on intestacy and removing discrimination between men and women from 
the whole field of succession. 

This in itself was a step of great importance. It was a serious amend- 
ment of the law of succession in one of its major aspects. But its real 
significance does not rest there. For the Israeli legislator, intestate suc- 
cession was only one out of many matters in which the question of equality 
or discrimination in respect of sex was in issue. The question was squarely 
put in its full extent, and the answer was given in the most thorough and 


10 Provisional Law relating to the Inheritance of Immovable Property, 3 Rabi ul Awal 
1331 (1911). This Ottoman law is set out in the Second Schedule to the Succession Ordinance 
(Laws of Palestine, 1933, Vol. 2, p. 1391). Its provisions are, on the whole, similar to those 
of the Austrian, German, and Swiss Civil Codes relating to the degrees of heirs and their 
respective shares on intestate succession. 

Miri land is the principal estate in real property in Israel derived from Mohammedan 
feudal law and preserved by the Ottoman land law which is still in force in Israel. Miri 
land was originally state land granted to an individual for cultivation in return for military 
service and recurrent payments, obligations which were abolished in 1839. Its holder has no 
rights in the subsurface and, while originally Miri land escheated upon the grantee’s death, 
it is now inheritable, but by intestate succession only. 

The second, much less widespread form of landholding is Mulk; it is, in substance, ab- 
solute ownership and includes subsurface rights. It is transferable and, in contrast to Miri 
land, passes by intestate and testate succession; today Mulk land is found principally in the 
urban areas of Israel. See generally, Goadby & Doukhan, The Land Law of Palestine (1935) 
1 et seq., 17 et seqg., 37 et seq. 

1 Women’s Equal Rights Law, 5711-1951, sec. 4(a): “Notwithstanding anything contained 
in any other law, rights in an estate, being ‘““mulk” land or movable property, shall be deter- 


mined in accordance with the provisions of the Second Schedule to the Succession Ordinance.” 
(Laws of the State of Israel, Authorised Translation from the Hebrew, Vol. 5, p. 171). 
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comprehensive manner. The section extending the application of the 
Ottoman law of inheritance forms part of a much wider enactment which 
is entitled ‘““The Law of Equal Rights for Women’’” and opens with the 
sweeping provision that “‘there shall be one rule for women and men with 
regard to any legal activity; and any provision of law discriminating 
against women as such with regard to any legal activity, shall be of no 
effect.” 

By enacting this Law, Israel has accepted the concept of equality as a 
basic principle of its legislation. Moreover, it thereby has, in matters of 
personal status, firmly taken its stand in the family of progressive na- 
tions. It has done so irrespective of the rules observed within the com- 
munities of the great majority of its population. Provisions of modern 
civil law have been given unequivocal preference over adverse provisions 
of religious law. 

The Women’s Equal Rights Law will have its impact on various 
branches of law. It will influence in many respects the new Law of Succes- 
sion which is now being drafted. Its full results can not yet be clearly 
estimated. In any case, the claim of Zelophehad’s daughters—in all its 
ramifications—has been set at rest in favor of the claimants. 


If this was an instance in which principles of Jewish law had to be dis- 
regarded and existing rules, being in accord with the conditions and 
exigencies of modern society and with the basic approach of most for- 
eign systems, can be incorporated—with or without minor amendments 
—in the framework of the new Law of Succession, there is another example 
where Jewish law, foreign law, and existing law play other roles. With 
respect to the “‘Reserved Portion or Family Provision,” the existing posi- 
tion is wholly unacceptable; foreign systems present a variety of solutions 
among which a choice has to be made, while in Jewish law there are 
certain rules that appear to us preferable even to the most progressive 
provisions found abroad. 

The question which we have in mind at first concerns the power of 
testamentary disposition; should a man be allowed to dispose, by will, 
of his whole estate in whatever manner he might like? Or should this 
power be restricted to certain fractions or parts of the estate while the 
rest of it would go to those who are his heirs by law? Then, in a wider 
setting, the question is whether the estate should be distributed exclu- 
sively in accordance with the provisions of the law or of the decedent’s 





2 For reference see note 11, supra. 
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will, or whether the individual conditions and needs of the surviving 
relatives should have their bearing on the distribution of the estate, 
depending on the special merits of each case. 

Under the law at present in force in Israel, the position with regard to 
these questions is roughly as follows: Immovables of the Miri category 
cannot be disposed of by will; they accordingly always devolve upon the 
family of the deceased (spouse, descendants, and other relatives) in the 
proportions laid down in the Ottoman Law of Inheritance’. Property of 
any other description can, on principle, be freely disposed of by will, 
however, (a) “in the... distribution of the estate of a deceased person 
who was a member of any of the religious communities and was not a 
foreigner ... any restriction upon the power of testamentary disposition 
recognised by the law of the community of which the deceased was a 
member at the time of his death shall be applied,” and (b) “‘where the 
deceased was ...a foreigner... the validity in form of any will left by 
the deceased and his capacity to make testamentary disposition shall be 
determined in accordance with his national law.’’® 

Apart from the fact that the expression “his capacity to make testamen- 
tary disposition”’ lends itself to contradictory interpretations, meaning 
either the deceased’s personal capacity to make a will, or his objetive 
power of testamentary disposition, or both, this entire arrangement is 
defective in various respects. The rule as to Miri precludes from the opera- 
tion of the will, and preserves for the members of the family, not a certain 
fraction of each and every estate, but a certain kind of assets which may or 
may not form part of any given estate; it thus means a wanton restriction 
with casual results and does not give any general security to the members 
of the surviving family. Outside Miri, the application of either foreign or 
religious law evades the issue in its local, civil aspect, and greatly hampers 
the determination of rights of testate succession. Matters are further 
complicated by conflicts of jurisdiction between religious and civil courts 
and by additional rules of doubtful implication, such as the provision that 
‘if the will is made in civil form under this Ordinance, it shall, in all 
cases, be held valid.’'* Evidently, such fundamental matters as those 
here under review ought not to be left in such a chaotic condition. 

Foreign countries offer various solutions. There are first of all the two 
main systems of which one prevails in England and in several parts of 
the British Commonwealth, while the other is prevalent mainly on the 


3 Succession Ordinance (1923) sec. 21; see notes 9 and 10, supra. 
14 Succession Ordinance (1923) sec. 11(a). 

18 Succession Ordinance (1923) sec. 4(iii) (b). 

16 Succession Ordinance (1923) sec. 4(iii) (b) proviso. 
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European continent and in countries that have borrowed their laws from 
Europe. The former, initiated at the beginning of this century by New 
Zealand and New South Wales”, is the system of family provision, under 
which the court is empowered to make out of the estate adequate pro- 
vision for the maintenance and support of the testator’s spouse and 
children if such provision is lacking from the will. The latter system, 
derived from Roman Law, is that of the reserved portion, under which, 
irrespective of the testator’s will, his spouse and relatives share a certain 
fraction of the estate or receive a certain part of what would have been 
their due on intestate succession. 

In each of the two systems, there are a great many variations in detail. 
Family provisions may in some places be awarded on a more liberal scale, 
in others within narrower limits; there are differential rules concerning 
periodical or lump-sum payments, the portion ofthe estate which may 
and that which may not be used for the provision of maintenance, etc. 
Reserved portion, on the other hand, sometimes is a fixed percentage, 
sometimes it varies with the number of descendants surviving; in some 
jurisdictions, it gives an immediate right of inheritance, in others only a 
claim against the estate. 

Then, in addition to these two great groups, there are other countries 
with more devices for solving the same problem. There are the United 
States with their rules as to pretermitted children, forced heirship, and 
allowance. There is France, where relatives have reserved portions 
whereas the surviving spouse, having no such portion, has a right to pen- 
sion alimentaire’. In Russia, if the deceased was maintaining minor 
children or such as cannot earn their living, the heirs have to provide 
their maintenance to the limits of the estate’. In Switzerland, children 
who are not yet grown up or are invalids are entitled to adequate provi- 
sion out of the estate in advance of its partition among the heirs®’. 
Sweden awards to the deceased’s children a contribution to the costs of 
their education apart from their rights on intestacy or by way of reserved 
portion”', while in Mexico maintenance is thus provided both for minor 


™ New Zealand: The Testator’s Family Maintenance Act of 1900, N.Z. Stat. (1900), 
No. 20, ‘An Act to Insure Provision for Testator’s Families,” now contained in N. Z. Consol. 
Stats. (1908) No. 60, Part II, Secs. 33-35; New South Wales: Testator’s Family Maintenance 
and Guardianship of Infants Act, N.S.W. Stats. (1916) No. 41. See generally, Dainow, ‘“Re- 
stricted Testation in New Zealand, Australia and Canada,” 36 Mich. L. Rev. (1938) 1107 
et seq. 

18 Code Civil, Art. 205, as amended in 1891. 

19 Laws on Marriage, Family and Guardianship of the R.S.F.S.R. of November 19, 1926, 
as amended Nov. 29, 1928, R.S.F.S.R. Laws 1929. 

20 Civil Code, Art. 631, subs. 2. 

*1 Law as to Intestate Succession, 1928, Chap. 8. 
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children and for other descendants, the surviving spouse, and ascendants 
who are unable to work”. 

Which of all these tempting provisions should the Israeli legislator 
accept? Which solution or which combination of solutions should he intro- 
duce into the new Law of Succession? Unlike the above problem of equality 
between male and female heirs to which the answer was, so to say, ready 
in advance, in the present case the question is an open one; no one solu- 
tion has any evident and unambiguous claim to be preferred. The con- 
siderations for arriving at a decision are many. Their details would go 
beyond the frame of this article. Suffice it to state the conclusions. 

Our first proposal is to avoid duplicity of jurisdiction. Disputes relating 
to the power of testamentary disposition or the rights of the testator’s 
family should—like other disputes relating to succession—be dealt with 
by one set of courts only. These should be the civil courts, and no juris- 
diction in succession matters should remain with any religious court. 
Second, the law for deciding such disputes should be the general munici- 
pal civil law. It should be fully set out within the new succession code. 
Religious law as such should become inapplicable; foreign law be applied 
only within the limits of new rules of conflict (preferably based not on 
the principle of nationality but on that of domicile). Third, we propose to 
abolish the prohibition to dispose of Miri property by will. This rule, 
inherited as it is from old Ottoman times, has long been felt as an un- 
justified fetter not only on the proprietary rights of the individual owner 
but also on the full economic development of Miri property in general. 
Its removal, however, cannot mean that the testator be given unrestricted 
testamentary power over his whole estate, or that his family be left 
entirely at the mercy of his whims. Such a result would take us back to 
the era of individualistic laissez faire, which by now belongs to the past 
no less than European or Ottoman feudalism*’. The new succession law 
should, therefore, adopt one or more of the devices indicated above for 
ensuring that the needs of the surviving family be provided for, in some 
way or other, out of the estate or part of it. 

Among these various devices, we suggest introducing a revised system 
of family provision. On principle, family provision seems to us superior 
to reserved portion, because in the latter there is much formalistic, arith- 
metical rigidity and little leeway for the special merits of each case, while 
in the former these merits may be given their full weight and there is much 


2 Civil Code of 1928, Arts. 1368-1374. This code even includes brothers and sisters in- 
capable of supporting themselves among those entitled to maintenance out of the estate. 

In England, unlimited freedom of testation lasted exactly a century, from the Wills 
Act, 1837, until the Inheritance (Family Provision) Act, 1938. See generally, Dainow, “Limita- 
tions of Testamentary Freedom in England,” 25 Cornell L. Q. (1940) 337 et seq. 
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more flexibility. Moreover, for family provision the present and future 
needs of the persons concerned are the determinining consideration, and 
in case of dispute the court is given wide discretion, whereas reserved 
portions are fixed by law once and for all and can be modified only by 
what the testator has done in the past (‘‘advancement,” etc.) ; the former 
approach appeals to us much more than the latter. 

In elaborating the details of our proposal, we have relied on the above 
legislation of England and the British Commonwealth and also on the 
laws of Russia and Sweden. It is, however, from Jewish law that we have 
derived certain features in which our proposal differs from foreign laws. 

Under Jewish law, as indicated above, the widow of the deceased and 
his daughters (where sons survive) have no right of inheritance. But they 
are not left unprovided for. On the contrary. They have an inalienable 
right to adequate maintenance out of the estate, and this right has abso- 
lute preference over the rights of the heirs, both testate or intestate. 
Claims to such maintenance can—under given circumstances—exhaust 
the entire estate, leaving nothing for the heirs as such; and these claims 
are a remedy not only against the provisions of an adverse will, but also 
in cases where the rules of intestate succession would lead to unjust 
results. 

Now, so far as these rules of Jewish law discriminate between widower 
and widow, between daughters and sons, they must be rejected for the 
same reason that discrimination could not be upheld with regard to rights 
of intestate succession. Maintenance out of the estate must be available 
to the widower and to sons on the same conditions and to the same extent 
as they are available to the widow and to daughters. But if, under Jewish 
law, rights of inheritance are inferior to rights of maintenance and the 
whole net estate serves first of all to secure the needs of those whom the 
death of the de cujus has deprived of their subsistence—these seem to us 
to be principles of the highest social and economic justice. They certainly 
can, and in fact by all means should, be accepted into the new law. 

Until very recently, this approach was almost without precedent in 
foreign laws. Family provision was no more than a means for the reform 
of certain wills; in intestate succession, it had no place. And family pro- 
vision could never exceed a certain percentage of the estate, so that there 
was, so to say, a “reserved portion” for the testamentary beneficiaries. 
The latter feature still exists everywhere, although the latest English 
statute has removed some of the limitations to which the claim for main- 
tenance is subjected‘. The former limitation seems now to be in the course 


*4 Intestates’ Estates Act, 1952, sec. 7, amending sec. 1 (3) of the Inheritance (Family 
Provision) Act, 1938. 
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of being abolished. New Zealand has lately extended its rules of family 
provision to cases of intestacy; England has done so in 1952%5. The new 
Israeli law, if enacted as proposed, will therefore be in accordance both 
with Jewish legal tradition (dating back to the second century A.D.) and 
with the latest progress of modern legislation. 


The new Israeli Law of Succession has not yet been enacted. For the 
time being there exists only a Draft which was prepared by this author in 
collaboration with a group of research workers of the israeli Ministry of 
Justice. The Draft, together with extensive explanatory notes, was re- 
cently published”* as a preliminary step to obtain the reaction of the legal 
profession and of the public at large. It also now forms the object of 
research, comment, and criticism within the activities of the Harvard 
Law School—Israel Co-operative Research for Israel’s Legal Develop- 
ment”. The Draft will then be revised and, after approval by the govern- 
ment, eventually submitted to the legislature. It is yet uncertain when 
the law will go into effect and what will be its final shape. The above re- 
marks are therefore not a forecast of imminent legislation, let alone a re- 
view of a new enactment; they are rather an outline—and some illustra- 
tions—of the trends in which the new law is being drafted. 


8 Intestates’ Estates Act 1952, sec. 7 extending the Inheritance (Family Provisions) 
Act, 1938, ‘‘to cases where persons die intestate.” It may be mentioned that when, in July, 
1952, the Israeli Succession Draft was published, the English Intestates’ Estates Act, 1952 
(15 & 16 Geo. 6& 1 Eliz. 2 c. 64) had not yet been passed. The Israeli draftsman had, how- 
ever, the benefit of perusing the Report of the Committee on the Law of Intestate Succession, 
July, 1951 (Cmd. 8310). 

*6 Publication in Hebrew by the Ministry of Justice, Jerusalem, July 1952; a full transla- 
tion into English has been prepared by the Harvard Law School—Israel Co-operative Research 
and has been mimeographed. 


77 For a brief reference to this project, see supra. pp. 136-7. 











PAUL ESMEIN 


Liability in French Law for Damages Caused 
by Motor Vehicle Accidents’ 


Ai FROM THE RECENT LAW of December 31, 1951, establishing a 
“guaranty” fund (fonds de garantie), to which reference will be made 
below, French law contains no special provisions ensuring compensation 
to the victims of motor vehicle accidents. The explanation probably is 
that, while such accidents have become frequent, there has been available 
a rule of liability distinctly favorable to the victims, a rule applicable to 
all accidents involving inanimate things, which the courts have applied 
to motor vehicles. 

This rule, predicated upon a presumption of fault as against the custo- 
dian (gardien) of the thing, in certain cases reaching liability without 
fault, was established by the Court of Cassation in order to provide com- 
pensation for workmen injured in industrial accidents, in the frequent 
cases where it was not possible to prove any fault of the employer or of 
any of his other employees and the Civil Code, as previously interpreted, 
did not allow judgment against the employer. Article 1384 of the Civil 
Code states, it is true, that an individual is liable not only for the damage 
which he causes by his own act (fait), but also for that caused by the act 
of things in his charge. But it is certain that, in the mind of those who 
drafted the Code, the word ‘things’ denoted only animals and buildings, 
against the custodians of which Articles 1385 and 1386 create a presump- 
tion of fault. In case of damages caused by other things, Articles 1382 
and 1383, which contain the fundamental rule in the matter of civil liabil- 
ity and assume proof of some fault as a basis of liability, remained 
applicable. 


PaAuL EsMEIN is Professor of Law, University of Paris. 

! This paper was prepared in French by the author for the Conference of Teachers of Law, 
held at Cambridge University in July, 1952, and is here published in English (translation by 
editor) through the courtesy of the Chairman of the Conference, Mr. C. J. Hamson. 

For the information of the reader, certain technical terms for which English usage does 
not provide a precise equivalent, have been rendered as follows: gardien as “‘custodian;” 
fonds de garantie as “guaranty fund;” fait de ’ homme as “act of an individual;”’ fait de la chose 
as “act of a thing.” This last term apparently assumes in the French a metaphorical personifi- 
cation of things, regarded as susceptible of action, and has accordingly been translated as 
indicated. For a stimulating discussion of the term “fait de la chose,” see Mazeaud, “Le ‘Fait 
‘Actif’? de la Chose,”’ Etudes de Droit Civil 4 la Mémoire de Henri Capitant, 517 ff. (Ed.) 
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In view of the delay on the part of the legislature, surprising to us 
today, to enact measures, long since proposed, introducing liability with- 
out fault towards employees injured in accidents in the course of thei 
employment, the Court of Cassation decided to give to Article 1384 an 
interpretation made possible by the letter of its text. In 1896, in a case 
in which the explosion of the boiler of a boat, the cause being unknown, 
had injured an employee of the owner and in which no fault on the latter’s 
part had been shown, the Court declared the owner liable. Thereupon a 
series of questions were presented, which finally have been resolved in 
the same manner in the case of damages caused by a thing as in that of 
damages caused by an animal. 


I. Doers ArTICLE 1384 Appty To Att THINGS? 





This new interpretation of Article 1384 was given by the Court of 
Cassation with respect to a machine and the damage that it caused to an 
employee. This was done on account of the frequent accidents of this 
type, which allow machines to be considered as dangerous things, justi- 
fying a special system of liability. And many persons considered that 
such a system is justified only in the case of dangerous things. Moreover, 
two years after the decision of the Court in 1898, the law on industrial 
accidents was finally voted, at first applicable only to industrial laborers, 
as being more especially exposed to injury, but extended thereafter by a 
series of enactments to all employees. 

The Court of Cassation, after a period of hesitation, has decided that 
Article 1384 applies to all things, probably because the text of the law 
which the Court invoked, while giving it a new interpretation, makes no 
distinction; and perhaps also since it has seemed arbitrary to make a 
restrictive list of dangerous things, it being possible for any thing to be 
such or not according to the circumstances. 

This doctrine has proved most useful as a means of aiding the victims 
of motor vehicle accidents. But a difficulty is presented when, as is the 
ordinary case, the accident is caused by a motor vehicle in operation. 
When the causes of the accident are not known and, in consequence, 
when it is not proved that it was due to the operator’s fault, nevertheless, 
it remains possible that the cause may be an act or an omission on his 
part. In such event, the cause of the accident would be the act of the 
individual, and no longer that of the thing. And when the cause of the 
accident is the act of an individual, he is liable only if he has committed 
fault. 

The Court of Cassation decided in a judgment of the entire Court, of 
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February 13, 1930, that Article 1384 is applicable when the thing was 
controlled or managed by an individual at the time of the accident. It 
would be in effect illogical to exclude liability on the ground that there 
might have been a fault which would produce liability. On the other hand, 
the larger number of accidents are caused by vehicles in operation, and 
it would be misleading not to employ as respects motor vehicles, which, 
along with industrial machines, today are the principal causes of acci- 
dents, the interpretation of Article 1384 devised for industrial machines, 
which has become unnecessary as applied to them in most cases since 
the law on industrial accidents has been in effect. 

Thus, the courts today apply Article 1384 to all things, dangerous or 
not dangerous, whether or not controlled by an individual; for example, 
to a gun in the hands of a hunter, to a carbine used in a shooting match, 
to a knife in the hands of a butcher. However, it does not apply when a 
radioactive apparatus used by a physician causes injuries to a patient; 
the courts think that the risks due to the reactions and to the special 
sensitivity of the patient should not be chargeable to the physician; his 
negligence must be proved. 


II. Is tHe Liapitiry ABSOLUTE? 


Absolute liability I understand to be that which exists on the part of 
the custodian of the thing, as will be defined more precisely below, even 
if it is certain that his conduct is blameless. The response to the question 
presented is not always the same. 

(a) The liability is absolute when it is proved that the cause of the acci- 
dent is a defect in the thing; for example, the fracture of a metal part or 
the blowout of a tire. The custodian is liable in such case even if it is 
certain that, even with the greatest diligence, he could not know of the 
defect and accordingly prevent its consequences. This is thus a clear case 
of liability without fault. 

(b) But the custodian is not liable when all the circumstances of the 
accident are known and they include an act, unforeseeable and unavoid- 
able by the custodian, which is neither a defect in the thing nor the fault 
of a person for whom the custodian is responsible, as being his servant. 
It is said that such act as respects the custodian is a foreign cause of the 
damage, or a fortuitous case (cas fortuit) or one of force majeure. It may 
be an act of nature, like wind, rain, or frost, or the act of a third party, 
or the act of the victim himself. 

Why is the custodian not liable in these last cases? According to certain 


#5. 1930. I. 121, D. 1930. I. 57. 
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authors, this is because the thing is not the cause of the damage. Its 
cause is the act characterized as the foreign cause. This opinion is not 
correct. To hold a person liable as the custodian of a thing, it is necessary 
in the first instance that the thing should have been an element without 
which the damage would not have occurred. For this, mere presence of 
the thing is enough: such, for example, is a wall or a tree with which a 
vehicle collides. It is possible to pretend in such a case that the thing has 
not been one of the causes of the damage, only if the role of the thing is 
evaluated, in holding that it has not been at fault, in the same manner 
as an individual is judged. 

As we do not judge things in this manner, it may be regarded as certain 
that, when the courts declare the custodian of the thing not liable, in 
holding that the accident is due to a foreign cause, it is because they 
regard it as absolutely certain that no fault is imputable to the custodian. 
And the proof of this is that the decisions are not satisfied with estab- 
lishing, among the causes of the damage, an act foreign to the custodian. 
The Court of Cassation demands in addition proof that the conduct of 
the custodian has been free from all fault, in particular, that the foreign 
act was as to him unforeseeable and unavoidable. And, in 1947, the 
Court adjudged that an insane person could not be held liable as the 
custodian of a thing since the direction and the control of a thing require 
the faculty of discernment. 

Thus, properly speaking, the question does not concern liability with- 
out fault. As a matter of fact, however, it may happen that a blameless 
custodian may be declared liable. This will be the case when the circum- 
stances of the accident are not all known or when the custodian is cogni- 
zant of the foreign act, as to him unforeseeable and unavoidable, but he 
is not in position to produce proof that such is the case. On the other 
hand, the courts do not easily admit that the foreign act is unforeseeable 
and unavoidable as to the custodian; for example, the presence of thin 
ice or mud on the road which makes it slippery or the sting of a wasp 
which causes the operator to make an unfortunate movement, are not of 
this nature. 

It follows that the liability of the custodian, except in case the accident 
is caused by a defect in the thing, has an ambiguous character. Its theo- 
retical foundation is a presumption of fault, since it is excluded by proof 
of absence of fault. But absolute assurance of absence of fault is required; 
probability of absence of fault resulting from the fact that no fault has 
been shown, such that, as the circumstances of the accident are not all 


328 Avril 1947, S. 1947. I. 115, D. 1947. 329. 
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known, a doubt remains possible, is not sufficient. Accordingly, there will 
be cases in which an absolutely blameless custodian will be condemned. 

All the cases of liability for damages caused by a thing have their 
basis in Article 1384, the only text susceptible of being invoked, except 
for damages caused by the dilapidation of a building (Article 1386). 
Undoubtedly, it is because Article 1384 thus has been the source at the 
same time of liabilities without fault and of reinforced presumptions of 
fault, that, since the judgment of February 13, 1930, the Court of Cassa- 
tion has used the expression presumption of liability, which in itself is 
devoid of sense. The function of the legislature or the courts is to decide 
in which cases there is liability, and not to presume liability. Facts alone, 
not legal rules, give rise to presumptions. 


Ii]. WHo Is THE PERSON LIABLE? 


For each thing, there is a person charged with the presumption of lia- 
bility, unless it is a thing without an owner, of which no one has seized 
possession for the purpose of utilizing it. 

The person liable is the owner, unless some other person should be 
considered as having assumed the responsibility of taking care that the 
thing does not cause damage to another. In this latter case, the owner 
ceases to be liable, which, in certain cases, does not accord with one of 
the grounds proposed to justify liability on account of the thing, namely, 
the idea that one who has the benefit of the thing, should, in exchange, 
have responsibility for the damages that it causes. When the owner 
delivers his thing under a rental agreement, he continues to derive profit 
therefrom by receipt of the rent, simultaneously with enjoyment of the 
thing by the tenant. Nevertheless, the tenant alone is liable as custodian. 

It goes without saying that what has just been remarked concerning 
the owner is also true of a possessor who is not owner. He nonetheless is 
charged with the care of the thing. 

Custody may pass to another person than the owner in two cases which 
it is necessary to distinguish: (1) In the first instance, with the consent of 
the owner: for example, when he rents the thing or gives it to a gratuitous 
bailee (commodat) or entrusts it to a carrier. And if the tenant delivers 
the thing under a sublease, it is the subtenant who becomes the custo- 
dian responsible. 

But one who controls, manages, or supervises a thing belonging to 
another person in the capacity of servant of the latter does not personally 
become custodian. His employer remains such. The same is the case with 
regard to an employee to whom the employer has entrusted control of 
the thing; the presumption of liability can be invoked by the employee 
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if it is he himself who is injured by the thing. These solutions, inconsistent 
with the rule according to which a tenant or borrower becomes custodian 
to the exclusion of the owner, since on him rests the duty and the possi- 
bility of preventing accidents, have, so far as damages caused to third 
parties are concerned, been inspired, like the liability of masters and 
principals (commettants) in case of damages caused by the fault of their 
servants or employees, by the purpose to ensure the injured parties com- 
pensation, which most frequently the servant or employee would not 
have the means to pay. Insofar as the damages suffered by the servant 
or employee are concerned, these are the result of considerations which 
led the Court of Cassation to interpret Article 1384 as it has done since 
1896, and which led to the law on industrial accidents. 

(2) The obligation of custody and the presumption of liability is no 
longer incumbent on the owner or on the one substituted for him, when, 
without the consent of the custodian, another person has seized the thing, 
whether to appropriate it for himself or only to use it temporarily. The 
question has been vigorously debated with reference to accidents caused 
by one who, having stolen an automobile, drives it at high speed. The 
civil chamber of the Court of Cassation, anxious to give aid to those 
injured, since the thief as a rule is not to be found or is insolvent, decided 
that the owner remains custodian. But sitting in full session the Court 
decided to the contrary on December 2, 1941,‘ considering that it is not 
possible to hold liable a person who is faced with the impossibility of 
exercising any supervision over the thing. 

The same solution has at times been reached when a servant or em- 
ployee without authorization uses the vehicle of his master for his per- 
sonal purposes. But most frequently, when the person in question is the 
usual operator of the vehicle, the master is declared liable for such 
accidents. When the vehicle is utilized by the employee for his personal 
use with the authorization of the master, the employee is treated as a 
gratuitous bailee and becomes custodian. 


IV. WHo Enjoys THE BENEFIT OF THE PRESUMPTION OF LIABILITY? 


Apart from the exceptions stated below, the presumption of liability 
operates to the benefit of every person who suffers damage, whether in 
his person or in his property. In the case of damages caused by an automo- 
bile, it operates to the benefit of pedestrians, as well as of persons in an- 
other automobile or one drawn by any animal, and for damages caused 
to things, to animals, to vehicles, and not merely to human beings. 


*S. 1041. E. 217, D.. 1942. T. 25. 
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In the case of a collision between two vehicles, or between any two 
things, in the absence of any fault shown on the part of the one or the 
other of the operators, the Court of Cassation gives a solution which 
logically is subject to criticism. The Court maintains the presumption of 
liability as regards each of the custodians and holds him liable for the 
damages suffered by the other vehicle or its occupants. Practically, the 
solution has the advantage of ensuring complete compensation to a bicy- 
clist run down by a vehicle, to the owner of a vehicle run down by a 
truck, which would not be the case if one or the other of the alternative 
solutions which have been proposed were adopted: to consider the pre- 
sumptions inversely as annulling each other or to cumulate the damages 
so as to divide the obligation between the two custodians. 

The only persons who do not benefit by the presumption of liability 
under Article 1384 are the persons who, being in a vehicle at the time of 
an accident, demand compensation from the custodian of such vehicle 
who had agreed to transport them. It is necessary in any event to make a 
distinction : 

(a) If the transportation took place in performance of a real contract 
of carriage, embodying an undertaking to drive to a certain place, the 
liability under the French law is not based on Articles 1382 and those 
following of the Civil Code (delictual liability). It derives from the con- 
tract, the damage being regarded as caused by improper execution by 
the carrier of the obligations which he assumed by the contract. How- 
ever, this is of little importance, for the Court of Cassation infers from 
the contract of carriage, in case of accident involving a passenger, a pre- 
sumption of liability as against the carrier, which has exactly the same 
import as that which it infers from Article 1384. 

(b) The situation is different when the victim of the accident was 
transported as a guest. The Court of Cassation holds that in such case 
there is no contract of carriage, properly speaking, and that, in conse- 
quence, there is no contractual liability. The liability is thus delictual. 
But the injured party does not have the benefit of a presumption of lia- 
bility; he must prove fault on the part of the custodian or the operator. 

This solution, which the Court of Cassation has followed since 1928, is 
based on the idea that one to whom a service is rendered in an entirely 
disinterested manner cannot, without failing in gratitude, claim the bene- 
fit of a presumption which may lead to liability without fault. He has a 
right to compensation only if some fault on the part of the custodian or 
the operator is proved. 

Yet, for this purpose, it is not sufficient that no price be paid for the 
carriage to have what is termed a gratuitous carriage. It is necessary that 
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the carrier have no other object than to give pleasure or to render a 
service to the passenger. So it is spoken of as carriage by courtesy (¢rans- 
port gracieux). For example, there is gratuitous carriage, but not carriage 
by courtesy, when the custodian of the vehicle, without demanding 
compensation therefor, transports a person to whom he desires to sell his 
vehicle, or with whom he wishes to conclude a construction contract to 
be performed in a place which they proceed to inspect together, or who 
is to give him technical or legal advice on a contract to be concluded, or, 
again, when a father transports a nurse to take her to his sick daughter. 
In these situations, the injured party can invoke the presumption. 

Thanks to the interpretation of the Civil Code thus given by the courts, 
persons to whom a motor vehicle causes damage in France are well 
enough protected, provided that the custodian of the vehicle is known 
and is solvent or insured. Owners of vehicles, knowing that, as a result 
of the presumption of liability, they may be held liable in the absence 
of proof that the accident was due to a foreign cause, in general have 
contracted for liability insurance. 

This is probably the reason why no law making liability insurance by 
motorists obligatory has yet been voted, although such has been de- 
manded long since. Nevertheless, there are motorists who are not in- 
sured. However, as would be the case even if there were obligatory insur- 
ance and, in consequence, even in such case, as a fund would have to be 
created to provide for the compensation of those injured by motorists 
who are not insured, insolvent, or who remain unknown, the initial step 
has been to create only a “guaranty” fund. This is the purpose of Article 
15 of the loi de finances of December 31, 1951, supplemented by a decree 
of June 30, 1952. 

This “guaranty” fund moreover has but a limited purpose. It is de- 
signed to insure reparation only of damages caused to persons, not of 
damages caused to things. The necessary sums are to be furnished by 
three categories of persons: (1) The insurance companies are to pay con- 
tributions proportional to the premiums received by them on account of 
automobile insurance. (2) Those insured are to pay an amount equivalent 
to a certain percentage of their premiums. (3) Motorists adjudged liable 
for an accident, who do not hold insurance covering the total amount 
of damage, are to be condemned in an amount in addition to that granted 
to the victim, and this amount is to be paid into the “guaranty” fund. 

Even with the “guaranty” fund and the system of liability described 
above, French law does not provide entire satisfaction. Liability actions 
are very numerous, consuming in the costs of justice sums which might 
better be employed to compensate the injured parties, and delaying pay- 
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ment of compensation. It has been believed, especially in the United 
States and Canada, that, in order to ensure compensation more effec- 
tively, it should no longer be organized on the basis of liability, even 
liability without fault accompanied by obligatory insurance, for even in 
this case the injured party very often is obliged to bring suit. This would 
be avoided if motorists were required to contract insurance not for liabil- 
ity, but for damages, with the eventual victims as beneficiaries. It 
would still be possible to require motorists to contribute to a ‘“guaranty”’ 
fund, which would compensate all those injured. 

But to finance compensation in this way at the expense of the motorists 
alone, is to continue basing compensation upon the idea that they alone 
are liable. While this satisfies the sense of justice when the motorist is at 
fault, it is a different matter when the liability is to be a liability without 
fault. 

Undoubtedly, for fifty years, in order to provide the basis for a pre- 
sumption of liability on the part of a custodian of a thing, it has been said 
in France that one who has the profit of a thing should, in exchange, 
carry the burden of the damages which it causes to another. And the 
courts have been influenced by this doctrine, as has been seen above. 
But there may be doubts on the value of this justification, when one re- 
flects that in our day everyone derives benefit from the employment of 
such dangerous things as machines and automobiles, even those who do 
not possess them. If other persons did not possess them, they would not 
have available in their homes or near at hand many things which we 
regard as indispensable. An individual who wishes to heat his house has 
an interest in having the coal merchant possess a truck so that he can 
deliver the fuel at the house. And all those who have to move about have 
an interest in the existence of busses, which create danger for the public. 

Therefore, in seeking to introduce a system of insurance or a “guar- 
anty”’ fund to provide compensation for the victims of automobile acci- 
dents without reference to the existence of fault, should not contributions 
to the payment of the insurance premiums or to the common charges be 
required of those who do not have automobiles, like those who do? 

Pedestrians who are injured in automobile accidents undoubtedly will 
find the idea surprising that they should be made to contribute to a fund 
which is to provide them with compensation. Nevertheless, quite often 
at the present time, the burden of compensation payable by those on 
whom a liability without fault has been imposed, or even a liability 
based on fault, is shifted by them in a large measure or even in entirety 
to other persons through a sort of socialization of risks. 

Primarily, when the party liable is covered by liability insurance, the 
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burden of the risk rests in common upon him and those who are insured 
by the same insurer. And above all, when the party liable is an indus- 
trialist or a merchant, he includes in his general expenses the amount of 
his insurance premiums if he carries liability insurance, and if he does not 
carry insurance, he includes therein the amount of the compensation 
that he is obliged to pay to the victims of accidents. And thus the public, 
which includes the victims, finds itself contributing to the financing of 
compensation. However, this is no longer true, when the party liable, 
not being an industrialist or a merchant, cannot recover the amount of 
compensation from the public. 

In requiring, at the same time as owners of automobiles, persons who 
do not possess them to contribute to the support of a “guaranty” fund, 
the sums available for compensation will be augmented, even if the 
contribution of the latter persons is less than that of the motorists, as 
would in practice be necessary at the beginning. But even with these con- 
tributions, the compensation payments which could be allocated out of 
the fund would probably be less than the amount of the loss suffered by 
the injured parties or the damages at present adjudged by the courts 
against the parties liable. 

In the present practice, incomplete compensation is normal when there 
_is socialization of risks, especially in the case of social insurance. It may 
be thought, moreover, that a prescribed maximum limitation on com- 
pensation payments would be just also in the case of liability without 
fault; in this connection, the development of contractual and statutory 
limitations of liability, for example in the field of transport, may be 
observed. 

But the public is not yet ready to admit that a motorist to whom fault 
occasioning an accident may perhaps be imputed, should be exempt from 
all civil liability on condition that he has paid his subscription to a 
“guaranty” fund. And, in view of the carelessness of many motorists 
and the great number of accidents, it is necessary, in order to ensure 
safety on the highways, to maintain liability in case of fault, on account 
of the frequency of faulty driving. Certain persons contemplate that only 
a penal liability should be maintained. But in such case, penal prosecu- 
tions could not be instituted by the injured party, who in France can do 
so in principle, but on condition that he is in position to claim compensa- 
tion. In such case, it is probable under these conditions that prosecutions 
would not be frequent; the public ministry would not bring action except 
in serious cases. 

Maintenance of liability based on fault undoubtedly would have the 
inconvenience of permitting the continuance of a substantial number of 
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proceedings. Nevertheless, these would scarcely occur except in cases of 
serious damage; in the other cases, the injured party would generally be 
satisfied with the prescribed compensation. Perhaps it might even develop 
that liability would play a part only in case of grave fault. To one ab- 
stracted from the state of mind of the moment, there appears no reason 
why a system analogous to that of industrial accidents should not develop. 
Automobiles are dangerous things, but no more so than industrial ma- 
chines are dangerous for the workmen. And, under the system of indus- 
trial accidents, the very grave faults exclusively (inexcusable faults, 
according to French law) are sources of liability. 

















ALBERT A. EHRENZWEIG 


Recognition of Custody Decrees Rendered 
Abroad 


Law and Reason versus the Restatement 


QO), AuGusT 1, 1945, A CALIFORNIA COURT awarded to a mother her 
child’s full custody. Immediately upon receiving notice of the denial of 
his final appeal, without the mother’s knowledge, the father took the child 
across the border to Ontario where two courts, “‘looking at the matter as 
a whole,” held in his favor. The Supreme Court of Canada, however, 
allowed the mother’s appeal and restored her custody under the Califor- 
nia decree upon her undertaking to return to the United States forthwith. 
Stressing the fact that all parties were citizens, domiciliaries, and residents 
of this country (‘‘a friendly foreign State’’) where a decision had been 
reached after full and careful hearings, the Canadian court insisted that 
a losing parent could not, ‘‘by the simple expedient of taking the child 
with him across the border into Ontario for the sole purpose of avoiding 
obedience to the judgment of the Court whose jurisdiction he himself 
invoked,” become entitled ‘‘to have the whole question retried in [Cana- 
dian] courts, and to have them reach a new and independent judgment 
as to what is best for the infant.’! “‘Such a result,” the court continued, 
“would mean that any parent, possessing ample financial means and 
sufficiently lacking in respect for the orders of the Courts and for his own 
undertakings, could by moving from Province to Province prolong liti- 
gation as to an infant’s custody until such infant attained majority.’ 
On March 15, 1951, however, the Judicial Committee of the Privy 
Council advised restoration of the judgment of the trial judge, which had 
been based on “independent inquiry.” This holding, their Lordships felt, 
was in accordance not only with English, Scots, and Ontario authority, 
but also with the law “of most, if not all, of the States of the United 
States of America,”’ under which “‘the welfare and happiness of the infant 


ALBERT A. EHRENZWEIG is Professor of Law, University of California School of Law 
at Berkeley. This paper, in substance, is based on a report submitted at the Fourth Congress 
of the International Bar Association, Madrid, 1952. See Ehrenzweig, El reconocimiento de 
los mandamientos de custodia extranjeros en los Estados Unidos (Consejo General de los 
Colegios de Abogados de Espana, 1952). 

1 McKee v. McKee, [1950] S.C.R. 700, 706. 


2 Jd. at 707. 
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was the paramount consideration in questions of custody.’ Similarly, 
three dissenting judges of the Canadian Supreme Court, in a scholarly 
opinion, had relied heavily in this case on American law, according to 
which, they believed, the California decree would not have been recog- 
nized under the circumstances of the present case “‘in any of the states of 
the Union even under the full faith and credit clause of the federal con- 
stitution.’ 

This understanding of the American law governing the recognition of 
foreign custody decrees, entertained abroad by high authority in clear 
contrast to the Restatement of the Law of Conflict of Laws, should give us 
pause to re-examine the present state of our law regarding international 
conflicts in which such views are likely decisively to affect the attitude 
of both American and foreign courts. 


“JURISDICTION”: DOMICILE VERSUS NATIONALITY 


In those countries in which questions of custody are answered on the 
basis of nationality jurisdiction,’ the solution is usually simple though 
not necessarily satisfactory. If the child’s nationality is that of the forum, 
the court will, in general, take jurisdiction over the child and feel free to 
disregard any foreign decree.® And if the child is a foreign national, the 


3 McKee v. McKee, [1951] A.C. 352, 1 All Eng. Rep. 942, 948. Cf. Spiro, “Foreign Custody 
Orders,” 23 J. Comp. Leg. & Int. L. (3d Ser.) (1951) 73. 

4 Justices Tascherau, Kellock, and Fauteux in McKee, [1950] S.C.R. 700, 714. The three 
cases relied on in the dissent were all decided almost 70 years ago and clearly represent a 
minority opinion. Cf. my paper, Interstate Recognition of Custody Decrees, 51 Mich. L. 
Rev. (1953) 345. 

5 For a detailed discussion of the history and rationale of the nationality principle and a 
comprehensive classification of the world’s laws see 1 Rabel, The Conflict of Laws (1945) 
112 et seg. See also Nussbaum, “Rise and Decline of the Law-of-Nations Doctrine in the 
Conflict of Laws,” 42 Col. L. Rev. (1942) 189, 194, on the impact of this principle on the 
Hague conferences. For recent enactments of the nationality principle see Art. 19 of the new 
Italian Civil Code of March 3, 1942 [cf. Barda, ““Quelques Aspects du Nouveau Code Civil 
Italien,” Rev. Int. de Dr. Comp. (1952) 1, 10]; Siam, Act on Conflict of Laws, March 10, 
1939, §§12, 32 [Meijers, Recueil des Lois Modernes concernant de droit intern. privé (1947) 
87]. See also infra notes 6, 7, 44 (Germany and France); Walker, Internationales Privatrecht 
(1934) 857 [but cf. Unger, System des dsterr. allg. Privatrechts (1856) 198, favoring residence 
jurisdiction] (Austria); Hoyer, Anerkennung von Entscheidungen in Ehesachen im Ausland 
(1951) (Austria); Hult, Féraildrar och Barn, Enligt Svensk Internationell Privatrett (1943) 
68 et seq. (Sweden); 2 Goldschmidt, Sistema y Filosofia del Derecho Internacional Priv- 
ado (1949) 108 (Spain); and the Polish Law of Aug. 2, 1926, Art. 24 et seg. [Meijers, of. cil., 
at 41]. 

6 Cf. Introductory Law to German Civil Code (EG) Art. 19. But cf. the German Law on 
Extralitigious Procedure (FGG) §47(1) according to which the German court even in such a 
case may refuse to intervene if such refusal is in the child’s interest. See Raape, Internationales 
Privatrecht (3d ed. 1950) 230. Moreover, in exceptional cases, e.g. where the child is dead, the 
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forum will, in general, recognize the foreign court’s continuing jurisdic- 
tion and decisions, except that it may, after consultation with the foreign 
court, take provisional measures regarding a resident child in an emer- 
gency.’ Disobedience to a foreign decree will thus rarely become an issue 
under these rules, however difficult they otherwise may be to apply. Our 
California father would have been unsuccessful in Canada as a matter of 
course. 

Considerably more complex is the solution of our problem where the 
forum asserts domiciliary jurisdiction.’ Domicile, being a mere matter of 
intent rather than of record, offers less certainty than nationality, and 
must prove insufficient as a jurisdictional test in custody cases. For, in 
such cases the very fact which so frequently creates the issue, namely the 
child’s removal, raises new and difficult questions as to the place of 
domicile. 

By the time Story wrote his treatise which became the basis of our law 
of conflicts, the Continental countries following France, on which Story 
relied most heavily, had replaced their domiciliary theory by one of 


German court may recognize the foreign decree. See Raape, op. cil. at 256. A French decision, 
Donat v. Richard, 2.19.1926 Chambery, 21 Rev. Dr. Int. Pr. (1926) 258, aff’d 1.13.1926, id. 
at 262, which, while granting a change of custody on the ground of changed circumstances, 
declared foreign decrees enforceable regarding French nationals, has been subject to repeated 
attack as giving too much credit to foreign custody decrees. C/. Battifol, Droit International 
Privé (1949) 795, and authorities id. at 802. See also infra note 44. For a historical study see 
Delaume, Les Conflits des Lois 4 la veille du Code Civil, (1947) 240, and “A Codification of 
French Private International Law,” 29 Can.B.Rev. (1951) 721. In general Bergmann, Inter- 
nationales Ehe-und Kindschaftsrecht (1938); Nadelmann and von Mehren, Codification of 
French Conflicts Law, 1 Am. J. Comp. L. (1952) 404. 

7 Cf. German EG (supra note 6) Art. 23; German FFG (supra note 6) §36; Raape, op. 
cil., supra note 6, 230; Lewald, Das Deutsche Internationale Privatrecht (1931) 137, 163; 
Nussbaum, Deutsches Internationales Privatrecht (1932) 158 ef seg., with further refer- 
ences. For a detailed analysis of the legislative history, see Walker, Internationales Pri- 
vatrecht (1934) 846. 

’ For England see, e.g. In re Liddell’s Settlement Trusts, [1936] Ch. 305, and In re B’s 
Settlement [1940] Ch. 54, also infra notes 21, 42; Graveson, The Conflict of Laws (1948) 134; 
Schmitthofi, A Textbook of the English Conflict of Laws (1948) 288, 332. Canada: McKee v. 
McKee, supra notes 1 et seg. Scotland: M’Lean v. M’Lean [1947] Scot. L.T. 36 (2d Div. 1946); 
Robertson, ‘Recent Leading Cases,” 59 Jurid. Rev. (1947) 70. South Africa: Spiro, supra 
note 3. As to civil law countries which have adopted the domiciliary test, see Rabel, op. cit. 
supra note 5, at 109, 115; and the Treaty of Montevideo of 1889, Art. 25, 27, 30, which has 
been signed by Argentina (cf. 2 Alcorta, Derecho Internacional 190 (1927), largely following 
Story), Bolivia, Colombia, Paraguay, Peru, and Uruguay. For later South-American and 
Scandinavian developments, see Niboyet, ‘“Territoriality and Universal Recognition of Rules 
of Conflict of Laws,” 65 Harv.L.Rev. (1952) 582, 583. A probably unique intermediate solu- 
tion has been chosen by Switzerland. Cf. Kallmann, Anerkennung und Vollstreckung Aus- 
lindischer Zivilurteile und Gerichtlicher Vergleiche (1946) 192; Meili, International Civil 
and Commercial Law 254 (1905); 1 Schnitzer, Handbuch des Internationalen Privatrechts 
440 (1950). 
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nationality, following the patriotic ideology of the Code Napoleon.’ That, 
nevertheless, Story and, subsequently, American courts refused to follow 
this trend and retained the domiciliary approach was inevitable in a 
country in whose interstate relations nationality would have been iden- 
tical with domicile. 

In international relations, too, this country was necessarily opposed to 
the adoption of the nationality principle. For, the immigration policies 
of the United States as those of most other countries of the New World, 
favor the equal treatment of immigrants and citizens. No wonder, then, 
that domicile has come to determine the jurisdiction of American courts 
in all questions of status, including the custody of children. 

But, whatever the resulting treatment of foreign custody decrees, this 
much, I believe, should be obvious that as to such decrees domiciliary 
jurisdiction should not and does not have equal effect regarding sister 
states and foreign countries,’° regarding American and foreign nationals. 
Thus, while public policy will strongly incline to give the greatest possible 
effect to a sister state decree based on domicile and a familiar law, just 
the opposite may be true in the case of the decree of a foreign court refuge 
from which an American citizen has sought by returning to his home 
country. 


THE RESTATEMENT 


Nevertheless, Professor Beale thought that he had found a general solu- 
tion for both interstate and international conflicts in the Restatement of 
The Law of Conflict of Laws. In his opinion, any foreign custody decree, 
if issued by ‘“‘a court of the domicile of the child” in either a foreign 
country or a sister state, ‘‘will be enforced,” and can be modified upon 
re-examination of the merits only ‘for reasons which arise after the pre- 
vious award.””!! 


9 Rabel, op. cit., supra note 5, at 112, 149 ef seq. 

10 The distinction is stressed in Avenier v. Avenier, 216 S.W. 2d 638, 642 (Tex. Civ. App. 
1948). Significant for the early confusion between international and interstate contlicts are 
the promiscuous quotations in People ex rel. Campbell v. Dewey, 50 N. Y. Supp. 1013 (1898 

11 American Law Institute, Restatement, Conflict of Laws §144, comment a, 145, 146, 
147 (1934). See Rheinstein, “Jurisdiction in Matters of Child Custody,” 26 Conn. B. J. (1952) 
48; Note, “The Boardman Case—A Limitation on Recognition of Custody Decrees,’’ 23 Conn. 
B. J. (1949) 68; Graveson, “Boardman v. Boardman through English Eyes,” 23 Conn. B. 
J. (1949) 173; Graves, “Strategy for Child Custody Suits involving Conflict of Laws,” 2 
Duke B. J. (1951) 11; Stumberg, “The Status of Children in the Conflict of Laws,” 8 U. of 
Chi. L. Rev. (1940) 42; Beale, “The Status of the Child and the Conflict of Laws,” 1 U. of 
Chi. L. R. (1933) 13; Goodrich, ‘Custody of Children in Divorce Suits,” 7 Corn. L. Q. (1921 
1; Stansbury, ‘Custody and Maintenance Law across State Lines,” 10 Law & Contemp. 
Prob. (1944) 819; and in general Wigmore, “The Execution of Foreign Judgments,” 21 II. 
L. Rev. (1926) 1; Lorenzen, “The Enforcement of American Judgments Abroad,” 29 Yale 
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In a paper on the recognition of custody decrees issuing from sister 
states,'? I have tried to show that this approach is both incorrect and 
undesirable for the interstate recognition and enforcement of custody 
awards. If taken literally, it would be both too rigid and too flexible. Too 
rigid in purportedly requiring recognition and enforcement in certain 
cases without regard to the child’s welfare; and too flexible in permitting 
nonrecognition and nonenforcement even in favor of a parent “fugitive 
from justice’ upon a mere denial of jurisdiction or a mere ‘“‘change of cir- 
cumstances” which can be alleged and proved at will. Although most 
courts have paid mere lip service to the Restatement formula and kept in 
mind the best interests of the child, the resulting illusiveness of the rule 
invoked has created much uncertainty. Unless and until the Supreme 
Court of the United States takes occasion definitely to refute the applica- 
tion of full faith and credit to custody decrees, as well as the obsolete 
“vested rights” theory of the Restatement,* and thus to open the path 
for a more realistic approach, progress can be expected in this field as far 
as decrees of sister states are concerned only by inducing the courts to 
rerationalize some of their decisions in less dogmatic terms. 

For several reasons, a more immediate response to practical needs and 
theoretical analysis may be expected in the field of international con- 
flicts. In the first place, the law in this field is (except for the requirement 
of due process) unhampered by constitutional considerations. Secondly, 
the small number of precedents would permit the courts to reexamine 
their position without deviation from established practice. Thirdly, action 
of American courts regarding decrees of foreign countries may, as shown 
in the Privy Council’s reasoning,'* well determine the attitude of such 
other countries in dealing with American decrees.'® And finally, the all- 
too-lenient and all-too-rigid approach of the Restatement would prove par- 


L. J. (1919) 188; Reese, “‘Judgments Rendered Abroad,” 50 Col. L. Rev. (1950) 783; Note, 
37 Corn. L. Q. 71 (1951). 

2A. A. Ehrenzweig, supra note 4. See also my “Multistate Intentional Torts: Law and 
Reason versus the Restatement,” 36 Minn. L. Rev. (1951) 1. 

8 See Cook, The Logical and Legal Bases of the Conflict of Laws (1942). Even Judge 
Goodrich’s text on Conflict of Laws, which in prior editions had closely followed Professor 
Beale’s approach, has, in its third edition (1949), joined the modern trend. 

4 Supra note 4. 

18 In this country the reciprocity test, established in Hilton v. Guyot, 159 U.S. 113 (1895) 
and occasionally relied on in later cases, [In re Vanderborght, 91 N. E. 2d 47 (Ohio, Common 
Pleas, Cuyahoya Co. 1950)], is no longer considered the law. See e.g. Lorenzen, supra note 
11, and in general Nadelmann, ‘‘Reprisals against American Judgments,” 65 Harv. L. Rev. 
(1952) 1184. Art. 33 of the Swiss NAG provides for the transfer of a guardianship over an 
alien to a proper agency of the country of his nationality provided that that country gives 
reciprocity. Cf. Ernst, Gegenseitigkeit und Vergeltung im Internationalen Privatrecht, 66 
(Diss. Zurich, 1950). 

16 See Ehrenzweig, supra note 4, at 349. 
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ticularly detrimental in international conflicts cases. On the one hand, a 
recognition on principle of foreign decrees would frequently perpetuate 
against United States residents and domiciliaries the effect of foreign 
laws, objectionable on grounds of public policy.” And, on the other hand, 
all-too-ready willingness of American courts to re-examine foreign decrees 
as to their reasonableness, upon the mere assertion of a change of circum- 
stances, could easily turn the United States into a Nevada of child cus- 
tody. 

After a brief analysis of what I believe to be a// custody conflicts cases 
in the United States involving decrees of courts of foreign countries, the 
attempt will be made to reformulate the rules now actually, though not 
always admittedly, applied in such cases by American courts in the 
absence of regulation by treaty or statute.'’ 


THE LAW 


Apparently the oldest international custody case decided in this coun- 
try is that of Ex Parte Dawson." In June, 1852, the New York Surrogate 
had appointed a paternal aunt guardian for Mary Jay Dawson, the 
American-born child of a naturalized British subject and an American 
mother, both deceased. Six months later Miss Jay, apparently a maternal 
relative, was appointed instead, whereupon the child was clandestinely 
taken to England. In her attempts at reobtaining the child’s custody in 
that country, Miss Jay was not only unsuccessful but was ordered by the 
Lord Chancellor to transmit the income of the minor’s property to Eng- 
land to be disposed of under the direction of that court. Upon her appli- 


7 Even if not so objectionable, essentially different foreign laws may present grave prob- 
lems. Only a few countries permit spouses, without judicial interference, to dispose of their 
children’s custody; the father or the party found without fault in the divorce proceedings 
may have a primary right to the child, while in the case of divided fault age or sex may deter- 
mine custody. See in general Schlegelberger, Rechtsvergleichendes Handwérterbuch, vol. 4, 
p. 793. On foreign choice of law rules in general see 1 Rabel, Conflict of Laws (1945) 532; 
Raape, op. cit., supra note 6, at 256. 

18 California is probably the only state specifically providing by statute for the enforcement 
of judgments of courts in foreign countries. Section 1915, Code of Civil Procedure, provides 
that such judgments “‘shall have the same effect as in the country where rendered, and also 
the same effect as final judgments rendered in this State.” Being much too sweeping in its 
language (it would give judgments of foreign countries a greater effect than those of sister 
states), this provision has remained ineffective. It was passed ‘“‘with the evident object of 
assuring the execution of judgments rendered in California, against foreign, especially German, 
insurance companies in consequence of the earthquake.” Lorenzen, supra note 11, at 204 n. 
129. 


19 Ex parte Dawson, 3 Bradf. 130 (N. Y. Surr. 1855). 
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cation for instructions, the Surrogate refused to permit the transmission 
of the funds stating that he was not willing ‘to forego [his] jurisdiction 
over the minor, her guardian and her property, and to defer to the judg- 
ment of the foreign tribunal,” which, in his opinion would “‘be yielding to 
a spirit of comity, not only where it was not due, but where it had already 
been unacknowledged.’”° While there was some stress on the fact that the 
child had remained a United States citizen (notwithstanding the English 
court’s claim that she was a British subject),*! the Surrogate’s argument 
is exclusively based on the consideration of the mutual relations between 
the courts involved rather than on a weighing of the child’s interests.” 

Although this approach remained isolated and certainly does not repre- 
sent the law in this country, it is not until more than seventy years 
later that we find issue and decision phrased in familiar language. In 
Hachez v. Hachez,** the New Jersey court confirmed its equity jurisdiction 
to enforce a custody decree of a Cuban court, contrary to the defend- 
ant’s claim that “‘neither the petitioner, the defendant, nor the infant 
child, was domiciled in this state, or was an inhabitant or resident 
thereof.”** The court invoked the “generally accepted rule, sometimes 
said to be grounded in what has been termed ‘comity between nations’ 
that ...a decree of a foreign court of competent jurisdiction awarding 
custody of a minor child to either parent is enforceable’ everywhere.*® 

The only authorities claimed for this rule in the Hachez case were sec- 
tions 147 and 148 of the Restatement and its author, Professor Beale.** 
Clearly, full faith and credit must fail in cases of this kind if it has failed 


20 Td. at 139. 

*1 Dawson v. Jay, 3 de G. M. and G. 764, 43 Eng. Rep. 300 (1854). This case was distin- 
guished and explained by the House of Lords in Stuart v. Bute, [1861] 9 H. L. C. 440, 11 
Eng. Rep. 799 (until recently at least the leading case in this field; but see McKee v. McKee, 
supra note 3, infra note 42) inter alia on the ground of the child’s British nationality. 

“” The same philosophy appears in all three passages of Burge’s Commentaries on Colonial 
and Foreign Laws, Generally and in their Conflict with each other and with the Law of Eng- 
land (London 1838), cited as the only authority by the court in the Dawson case, supra 
note 19. Burge, in turn, relies on Huber’s treatise and describes comity as dictated by the 
“mutual advantage of nations.” Cf. supra note 15. 

3 Hachez v. Hachez, 124 N. J. Eq. 442, 1 A. 2d 845 (1938). 

°4 Id. at 446, 846. 

2° Td. at 447, 847. 

762 Beale, Conflict of Laws 719 (1935) does not cite a single case involving a decree of a 
foreign country. It is similarly significant that none of the cases relying on Hachez v. Hachez, 
supra note 23, involves a decree of a foreign country. See Isserman v. Isserman, 23 N. J. 
Misc. 174, 42 A. 2d 642 (1945); In re Smith, 4 N. J. Super. 400, 67 A. 2d 478 (1949); Conwell 
v. Conwell, 3 N. J. 266, 69 A. 2d 712 (1949); Roosma v. Moots, 62 Idaho 450, 112 P. 2d 
1000 (1941). 
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even in interstate conflicts. And “‘comity”’ between nations, if justifiable 
anywhere in the law of conflict of laws, certainly has no room in the law 
of custody.” No wonder then that “change of circumstances” and “‘lack 
of foreign jurisdiction”’ here, too, as in the field of interstate conflicts, is 
invoked where the court feels reluctant to enforce or otherwise recognize 
a foreign decree. 

In 1942, a French court, with the mother’s consent, had entrusted the 
children to the paternal grandmother. Fleeing the German occupation, 
the mother, in 1944, having the children with her during the Easter vaca- 
tion, took them to Mexico where, in 1945, she obtained a custody award 
in her favor. In a custody contest between the parents before the courts 
of Texas where the children were going to school, the trial court first 
awarded the children to the paternal grandmother with directions to re- 
turn them to France by virtue of the French decree which had not been 
modified by the invalid Mexican proceedings. In an addendum prepared 
by the judge in view of an intervening decision,” the children, upon a 
reexamination of the merits of the case, were awarded to the mother, and 
the appellate court affirmed in Avenier v. Avenier,” because of a ‘“‘change 
of circumstances.”’ 

Again, as in interstate cases, lack of foreign jurisdiction will be claimed 
where the foreign court purports to modify its own decree in order to 
punish a parent who has fled its jurisdiction. The Ohio court in /” re 
Vanderborght® dismissed a writ of habeas corpus brought by the Belgian 
father by virtue of the modification by a Belgian court in his favor of a 
prior decree of that court in which the mother, who had removed the 
child to Ohio, had been given custody of the child. 

Neither “jurisdiction” nor “change of circumstances” or “comity,” 
however, enable us to predict the decision of a particular case. Modern 
American courts will in effect claim complete discretion in awarding cus- 
tody to a parent other than that chosen by the foreign court whether or 
not that court had “jurisdiction” in any sense, and whether or not a 
change of circumstances can be established. Yet there is one factor, not 
stressed in the cases and yet clearly determinative, which will induce an 





27 See also various dicta in Cooke v. Cooke, 67 Utah 371, 248 Pac. 83, 107 (1926) (Canadian 
decree); Pieretti v. Pieretti, 12 N. J. Misc. 98, 176 Atl. 589 (1935) (Italian jurisdiction). 
For a recent colorful discussion of international “comity” in divorce matters, see Pawley 
v. Pawley, 46 So. 2d 464 (Fla. 1950), cert. den. 340 U. S. 866 (1950). See also Clubb v. Clubb, 
402 Ill. 390, 84 N. E. 2d 366 (1949). 

°8 Wicks v. Cox, 208 S. W. 2d 876 (Tex. Civ. App. 1948). 

29 Avenier v. Avenier, 216 S. W. 2d 638 (Tex. Civ. App. 1948). 

30 In re Vanderborght, supra note 15. 
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American court to give recognition to a foreign decree without relying on 
‘Surisdiction” or denying a change of circumstances: Where the parent 
seeking or resisting a change of custody is doing so in disobedience to a for- 
eign court, he will most likely be unsuccessful. Or, in other words, American 
courts in custody cases have adopted what I have called, in analogy toa 
general maxim of Anglo-American equity, a doctrine of “‘clean hands.””*! 

We have seen that the New York court in the Dawson case refused to 
enforce an English decree on grounds of “non-comity.”” But we should 
note that the respondent’s malfeasance in that case may have contributed 
more to the court’s conclusion than any other single factor. On the other 
hand, in Hachez v. Hachez, the New Jersey court, when deciding to enforce 
the Cuban decree by virtue of an assumed rule of comity, stressed the 
fact that the losing parent had brought the child into this State with the 
intention of evading the foreign decree. And the Texas court in Avenier v. 
Avenier, denying recognition to a French decree because of a “‘change of 
circumstances,’ would probably have decided otherwise if the children’s 
possession had been wrongfully acquired by the mother. For the court 
stressed the fact that “‘possession of the child by the mother was lawful 
in its inception.”’** Whether or not unlawful retention of the children 
after the expiration of their vacation should, in accordance with the 
practice of most courts, in general be treated as a wrongful abduction 
compelling recognition, the Texas court has thus in an international 
custody case reaffirmed the ‘clean hands’’ limitation here proposed. 
Finally in the Vanderborght case the Ohio court, while expressing its 
appreciation for the “legalistic manner in which distinguished counsel . . . 
[had] presented the matter’’* seems to have put decisive weight on the 
rightfulness of the existing custody under the foreign law. 

In addition to the factor of clean hands, two other elements, the peti- 
tioner’s nationality and the law applied, seem to enter into the decision 
of international custody cases. The express recognition of this fact might 
help in clarifying the courts’ true motivation now obscured by the dog- 
matic language of the Restatement. 

Where the foreign decree purports to deprive United States citizens of 
rights to custody, it would only be natural for the American court, in 
accordance with established civil law doctrine,“ to favor independent 
re-examination. And, in fact, the only two cases here pertinent, Ex parte 





| Ehrenzweig, supra note 4, at 357. 

® Avenier v. Avenier, supra note 29. 
%In re Vanderborght, supra note 15, at 54. 
% Supra note 5. 
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Dawson** and Quintana v. Quintana*® reached this result. On the other 
hand, the petitioner’s foreign nationality may decisively contribute to 
an American court’s inclination to recognize a decree of the country of 
such nationality or to refrain from interfering with a custody there 
existing, which apparently was the case in Hachez v. Hachez® and Pieretti 
v. Pieretti.® 

Secondly, even in cases involving foreign nationals, recognition will 
probably be refused without reference to jurisdiction and change of cir- 
cumstances or even “public policy” where the law underlying the 
foreign decree is unacceptable to the forum. This factor may have de- 
termined the Utah court in Cooke v. Cooke*® not to follow a Canadian 
decree which, by finding the mother guilty of adultery, under Canadian 
law barred her from all rights of custody. And finally little heed will 
be paid to jurisdictional niceties where, as in Avenier v. Avenier,*° two for- 
eign conflicting decrees make independent re-examination advisable. 


SUMMARY 


This then seems to be the law governing international conflicts in 
custody cases, as derived from the few decided cases and applicable re- 
sults of this writer’s analysis in cases involving interstate conflicts.*! 

1. American courts have, as a matter of principle, contrary to the 
Restatement ‘‘rule,”’ maintained their full discretion in awarding custody 
with exclusive concern for the child’s welfare, though basing their deci- 
sions either on lack of foreign jurisdiction (Quintana) or change of cir- 
cumstances (Avenier). Absence of constitutional full faith and credit 
removes any doubt in this respect for cases involving international con- 
flicts. 

2. American courts have, however, refrained from exercising this dis- 
cretion in certain typical situations in which modification, enforcement, 
or nonenforcement of a foreign decree would have benefited a parent with 
“unclean hands,” i.e., a parent who had wilfully disobeyed the foreign 
court (Dawson, Hachez). 

3. Thirdly, the second rule will not be observed with regard to the 
decree of a foreign court modifying its previous award merely or primarily 
for the purpose of punishing disobedience (Vanderborght). 


35 Ex parte Dawson, supra note 19. 

36 Quintana v. Quintana, 101 N. Y. S. 2d 593 (Sup. Ct. N. Y. Co. 1950). 
37 Hachez v. Hachez, supra note 23. 

%8 Pieretti v. Pieretti, supra note 27. 

38 Cooke v. Cooke, supra note 27. 

40 Avenier v. Avenier, supra note 29. 

‘| Supra note 4. 
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4. In all such cases the petitioner’s foreign nationality will tend to 
increase (Hachez, Pieretti), and his U. S. citizenship will tend to decrease 
(Dawson, Quintana), the court’s inclination to heed the foreign decree. 

5. Additional factors favoring independent adjudication of the custody 
issue are a conflict between two foreign decrees (Avenier) and application 
by the foreign court of substantive law unacceptable to the forum (Cooke). 

6. And finally, within these limitations, comity will here, in contrast 
to interstate cases, counteract such extreme positions as that of the 
Privy Council® or that of the Danish court“, completely refusing recog- 
nition to foreign decrees, or that of the French court“, extending recogni- 
tion even for the benefit of fugitives from justice. 

An ultimate solution, however, can be achieved, I believe, only by the 
conclusion of conventions such as that now being negotiated regarding 
the international enforcement of alimony decrees.** 


* McKee v. McKee, supra note 3. For a criticism of In re B’s Settlement, supra note 8, 
relied on by the Privy Council, see Cheshire, Private International Law (3d ed. 1947) 537: 
“To extrude the father in this summary fashion from the custody of his son and to prefer the 
mother who had flagrantly defied the order of her national court, an order which presumably 
had been made after due consideration of the circumstances, reflected an uncompromising 
attitude that is rarely encountered nowadays.” 

Sce Pitts v. Pitts, H. D. June 1951, [1951] Ugeskrift for Retsvaesen 770 (Supreme 
Court 1951) confirming the Danish court’s jurisdiction and right to change an English custody 
decree in favor of a mother who had retained the child in Denmark in disobedience to the 
English decree. See also Riezler, Internationales Zivilprozessrecht (1949) 529, 589. 

** See Lieder-Mrazek v. Lieder-Mrazek, 40 Revue Critique de Droit International Privé 
(1951) 325, a decision praised as one of unique clarity and ‘“‘orthodoxy” by Niboyet, id. at 
327. In that case, the French court dismissed a mother’s attempt to enforce a German custody 
award, giving full faith and credit to a subsequent German decree in the father’s favor, 
although at the time of such decree the father had taken the child to Paris in apparent viola- 
tion of the previous order. The French court stressed the fact that both spouses were stateless 
domiciliaries of Germany, whose courts thus had jurisdiction in an international sense ac- 
cording to French private international law. See also supra note 6; 1 Bartin, Principes de 
Droit International Privé (1930) 620; 3 Arminjon, Précis de Droit International Privé (1931) 
311; Niboyet, Traité de Droit ':ternational Privé Frangais, vol. 6, (1950) § 1914, where the 
author calls this problem a “delicate” one, regarding which the courts as well as the writers 
have disagreed in the absence of an authoritative decision of the supreme court. 

** See International Institute for the Unification of Private Law, Preliminary Draft of a 
Convention on the Recognition and the Enforcement abroad of Maintenance Obligations 
(Rev. ed. Rome 1950). The Hague Treaty of June 12, 1902, does not apply to parental guard- 
ianships. And the draftsmen of the Cédigo Bustamente had to abandon their attempts at 
solving the problem in view of the cleavage between domicile and nationality states. Any 
treaty solution would probably presuppose the adoption of extralitigious proceedings. Cf. 
Ehrenzweig, supra note 4, at 372. 








THOMAS R. ILOSVAY 


Scientific Property 


I. THE PROBLEM 


V \ RITING ON THE DEVELOPMENT of law and the recognition of new 
rights, the authors of a celebrated article entitled ‘“The Right to Privacy”, 
published in 1890, state:! 


“That the individual shall have full protection in person and property is 
a principle as old as the common law, but it has been found necessary from 
time to time to define anew the exact nature and extent of such protection. 
Political, social and economic changes entail the reeognition of new rights. . .. 
Thus, in very early times, the law gave a remedy only for physical interference 
with life and property, for trespasses vi et armis....Then...the right to 
property secured to the individual his lands and his cattle. Later, there came 
a recognition of man’s spiritual nature, of his feelings and his intellect . . . and 
the term “property” has grown to comprise every form of possession—in- 
tangible, as well as tangible. ... This development of the law was inevitable.” 


In the age of science, this development of law to meet social needs calls 
for a broadening of the scope of intangible property rights with respect 
to scientific discoveries and inventions. From this point of view, the 
field of ‘‘scientific property,” as it has been termed in Europe and by the 
League of Nations, deserves attention. The underlying concept of scien- 
tific property is to find ways and means to give legal protection to the 
originators of scientific discoveries and ideas which subsequently are 
embodied and utilized in patentable inventions. Subject matter which is 
capable of ordinary patent or design patent protection is internationally 
known as “‘industrial property,” while artistic 2nd literary works capable 
of protection are generally known as “literary and artistic property.” To 
these two categories would be added a third category entitled ‘‘scientific 
property,” to which little attention has been given in the United States 
and which, as such, has not found specific legal recognition thus far in any 
country. 


Tuomas R. Itosvay has been associated with the Copyright Division of UNESCO since 
1949. The present article is based ona report (“‘Le Droit du Savant’’) which the author pre- 
pared for the Copyright Division of the United Nations Educational, Scientific and Cultural 
Organization (UNESCO). Both the report and the article reflect only the personal views of 
the writer of this article. 

1Samuel D. Warren and Louis D. Brandeis, “The Right to Privacy,” 4 Harvard Law 
Review (1890) 193 ff. 
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The purposes of this article therefore are: first, to give a general idea of 
the concept of scientific property; second, to examine the development 
that has already taken place in this field; and, finally, to study the theo- 
retical foundation and certain elements of scientific property with a view 
to adopting practical principles for its protection. 

The conception of scientific property is based upon the fact that 
scientific discoveries and theoretical inventions have contributed im- 
mensely to the economic development of the world. Indeed, it is not 
possible to evaluate in specific figures the role played by scientists. But, 
statistics are published concerning the issuance of patents, which are 
based, more on less, on scientific discoveries and theoretical inventions. 
For example, the statistics of the International Bureau of Berne for the 
Protection of Industrial Property disclose that, in 1949, in 31 of the 
member states of the International Union and in some of their overseas 
territories, 138,463 patents were granted, 35,358 in the United States 
alone (the number of applicants was 67,811).? In 1950, in 32 countries, 
136, 551 patents (including 43,291 American patents to 67,556 applicants) 
were granted.* 

It cannot be denied that a scientist on whose discovery a patentable 
invention is based, discharges an important social function. But seldom 
does he receive equitable remuneration for his services. The concept of 
scientific property contemplates legal protection of the scientist’s interests 
by recognizing that he has a right to an appropriate award on account of 
the industrial application of his scientific discovery or theoretical inven- 
tion. 

Presumably, the creation of sucha right may involve economic implica- 
tions by imposing a new charge on industry, or perhaps on society gener- 
ally. There may even be repercussions in the system of patentable inven- 
tions. However, it is evident that recognition of scientific property would 
exercise a stimulating effect on scientists, and mankind would reap the 
benefit. 

The significance of this general and rather theoretical observation, is 
illustrated by the interest in the matter engendered by the Universal 
Declaration of Human Rights by the Third Assembly of the United 
Nations, held in Paris in December, 1948. The second paragraph of 
Article 27 of this Declaration states that ‘Everyone has the right to the 
protection of the moral and material interests resulting from any scientific, 


* Statistique Générale de la Propriété Industrielle pour l’année 1949. I. Brevets d’invention 
et modéles d’utilité, in the review of the International Bureau, La Propriété Industrielle, 
(December, 1950) 250. 

§ Statistique Générale de la Propriété Industrielle pour l’année 1950. I. Brevets d’invention 
et modéles d’utilité, La Propriété Industrielle (December, 1951) 218. 
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literary or artistic production of which he is the author”. This express 
recognition of rights of scientific property has been followed by a more 
specific step; the General Conference of UNESCO (6th session, Paris, 
1951) authorized the Director-General to ‘arrange for a study of the 
international protection of the moral and material interests derived by 
the author of any scientific production.” 

The draft program of UNESCO for 1953 and 1954 goes even further 
by authorizing the Director-General to seek an international solution of 
the protection of scientific property (resolution 4.31). For this purpose, 
the UNESCO Secretariat will continue in 1953 the study which was begun 
before the war by the International Institute of Intellectual Co-operation; 
a questionnaire is to be sent to the member states and appropriate pro- 
fessional associations, and it is contemplated that, in 1954 on the basis of 
the replies and the advice of a committee of experts, the Secretariat will 
be in position to make practical recommendations respecting the protec- 
tion of scientific property.® 

Thus, the problem is not only of great social interest but has won cur- 
rent attention. In addition to these international studies, it has attracted 
attention, as will be shown below, in certain countries on the national 
level. But, as yet, these projects of reform, national or international, have 
not led to practical results; there are neither statutes nor conventions, 
nor is there jurisprudence in this field. Nevertheless, any further study 
of scientific property, any new solution, should take into account the 
experience of the past. To this the reader’s attention is now directed. 


II. History oF SCIENTIFIC PROPERTY 
A. INTERNATIONAL PROJECTS 


In the past century, consideration was given to the protection of 
scientific work in Europe, but on rare occasions and with insignificant 
results.* In 1919, when the scientists, mostly employed by foundations 
and with fixed incomes, were seriously affected by the fall of the German 


* Resolution 2.41 of the General Conference; see UNESCO, Approved Programme and 
Budget for 1952, Document WS/111.1, p. 96 (Paris, November 13, 1951). 

5 UNESCO, Proposed Programme and Budget Estimates for 1953, presented to the Gen- 
eral Conference at its Seventh Session, Paris, November-December 1952, Doc. 7C/5, pp. 
360 and 362. 


® At the congresses of 1879, 1888, 1896, and later of 1903 of the International Literary 
and Artistic Association, the protection of scientific works was proposed. See Report on 
Scientific Property submitted by Senator F. Ruffini (quoted further as Ruffini’s Report) 
and approved by the Committee on Intellectual Co-operation, Document A. 38. 1923, XII 
of the League of Nations, Geneva, September 1st, 1923, pp. 10 ff. 
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and French currencies, the topic attracted renewed attention.’ In France,’ 
two proposals by Professor Barthélemy® and by Messrs. Dalimier and 
Gallié,!° respectively, sought by concrete legislation to guarantee to the 
scientist a right to the profits derived from his discovery or invention. It 
was not suggested that the scientist should have the sole right, but that 
he should be entitled to some remuneration, a royalty, for its use by 
another. Recognizing the relationship between the scientist and the user, 
the right was conceived in the form of an intellectual property right, i.e., 
as scientific property. Professor Barthélemy based this “individual form 
of scientific property,” briefly the “individual system,” on a combination 
of copyright and industrial property, while Messrs. Dalimier and Gallié 
used the principles of copyright in favor of the scientific inventor." 
Thereafter, the Committee on Intellectual Co-operation, nominated 
by the Council of the League of Nations, examined the possibility of 
extending to scientific works the rights already enjoyed by authors and 
inventors. Approving the principles of scientific property, the Committee 
charged one of its members, the Italian Senator Ruffini, to submit a re- 
port.'* This report, accompanied by a draft convention, adopts the system 
of royalties (the so-called individual system). In its provisions, Senator 
Ruffini followed as closely as possible the conventions already in force for 
the protection of authors’ rights and patents, and inserted in the draft 
convention such provisions of the two French drafts as were susceptible 
of insertion, often transcribing them literally. As states participating in 
the convention would have to modify their internal legislation in order 
to make it conform to the principles laid down in the convention, he 
suggested, following Mr. Borel, the preparation of a model law." As an 


*R. Spencer, “Scientific Property,” 18 A. B. A. Journal (1932) 79. (This article was sub- 
mitted as the report of the subcommittee on scientific property to the Patent Section of the 
American Bar Association.) 

’ Thus, the Comité directeur of the Confédération des Travailleurs Intellectuels expressed 
the voeu “that the property right of the author in his scientific work should be recognized 
the same as has been done in the artistic and literary field,” La Propriété Industrielle (1922) 
83. 

* Proposition de loi sur la Propriété scientifique et la réforme de la loi du 5 juillet 1844, 
sur les brevets d’invention, Chambre des Députés, 12éme législation, Doc. Parlementaire, 
1922, annexe 4233 (T. LVIII). 

© R. Dalimier and L. Gallié, La propriété scientifique, Le projet de la C. T. I. (preface 
by E. Borel), Paris (1923) 76. 

“Etat actuel de la question de la propriété scientifique,” La Propriété Industriele 
(1923) 131. Although that article and other articles published in the same review with the 
same title are not signed, it was no doubt written by Professor Gariel. These articles will be 
cited under the name of the review, as Propriété Industrielle. 

” See supra n. 6. 

'’ Ruffini’s Report, pp. 24, 18, etc., Propriété Industrielle (1923) 147 and 150. 
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annex to his report, Ruffini reproduced the Memorandum, dated August 
2, 1923, of John H. Wigmore on “Scientific Copyright,’* in which the 
question of “chow to express the new limits which are to be enlarged in the 
law of patent and copyright’’ was discussed. Wigmore stressed the point 
that the basis of scientific property resides in the use made by third 
persons of the discovery, and scientific property must therefore be re- 
stricted “‘to those discoveries which lead to novel applications based 
exclusively on the discoveries.” 

Another member of the Committee on Intellectual Co-operation, Mr. 
de Torres Quevedo, proposed that a part, i.e., 30% of the profits of per- 
sons taking out patents embodying a scientific idea should be deducted 
and divided between the laboratories and the authors of the ideas utilized 
in the patents, in a proportion fixed by a tribunal of experts.’ 

This scheme resembles that of Professor Gariel, chief representative of 
the so-called collective system. He started from the premise that the 
solution cannot be based upon a relationship between the scientist and 
the user, as the scientist dedicates his work to the public, without de- 
manding a recompense. Therefore, his remuneration should take the form 
of a reward paid out of a fund (caisse de récompenses professionnelles) 
formed from subscriptions paid by, or contributions levied on, the in- 
dustries profiting by the discovery. The share of the reward allocated to 
each scientist who has contributed to the discovery should be determined 
by a commission, on which the representatives of the industries most 
directly concerned, and consequently best able to judge, are in a majority. 
This plan, elaborated from a purely national point of view, might also be 
adapted to international requirements by the adoption of model legisla- 
tion by states adhering to the international convention and the creation 
of an international fund. Thus, rights of scientific property would prima- 
rily be realized in national legislation.” 

The system of rewards has won few partisans,'* and the so-called indi- 


14 22 Illinois L. Rev. (1927) 355-378. See Part B (Senator Ruffini’s presentation). 

18 Ruffini’s Report, pp. 26 ff. 

16 Propriété Industrielle (1923) 149. 

17 Propriété Industrielle (1923) 131 ff. 

18 Senator Ruffini energetically rejected it, on the ground that it “destroys all bonds 
between creator and his creation and breaks the contact between the man and his work.” 
(Ruffini’s Report, p. 14) S. P. Ladas writes “It is by no means certain that Mr. Gariel’s 
system is easier to apply. Mr. Lyon-Caen thought that the system of reward always retained 
a certain arbitrary character and was slow of application. (see Committee on Intellectual Co- 
operation, Minutes of the Third Session, p. 55). Besides, it lends itself with difficulty to inter- 
national relations.” Ladas, “The Efforts for International Protection of Scientific Property,” 
23 American Journal of International Law (1929) 563. 
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vidual system proposed by Senator Ruffini, was in principle approved by 
the League of Nations on September 27, 1923. The draft convention was 
communicated to the governments” and the International Institute of 
Intellectual Co-operation (hereafter cited as ‘‘Institute’’) consulted the 
interested circles of industry and science. The second report of the Insti- 
tute on scientific property”® indicates that 26 states adopted a position in 
respect to the draft convention: 8 answered in favor of the individual 
system (among them 2 entirely favorable to Ruffini’s draft convention) ; 
5 answered in favor of the system of rewards; 5 answered opposing any 
project; and 8 answered evasively (add the answer of the Reale Academia 
Nazionale dei Lincei of Roma, considered as the answer of the Italian 
Government).”! 

The industrial, commercial, and financial circles being directly con- 
cerned with the draft of the League of Nations, their representative 
organization, the International Chamber of Commerce, put the question 
of scientific property on the agenda of the ‘““Commission internationale 
pour la protection de la propriété industrielle,” which requested the views 
of its national commissions and later transmitted to them a question- 
naire.” The Institute finally summarized the results of the inquiry as 
follows: of the three solutions proposed for examination—creation of an 
“individual right,” institution of a system of collective rewards, patent- 
ability of scientific discoveries—none seemed acceptable to industry 
without profound modifications. But, with this reserve, the system which 
appeared most appropriate to conciliate industry’s legitimate concern 
with the necessity to assure effective aid to science is that which had 
already been approved in principle by the League of Nations.” So far as 
the scientists are concerned, the Institute** reported that, with the ex- 
ception of those associated officially with the activities of the Interna- 
tional Committee on Intellectual Co-operation, no specific system of 
scientific property seemed to be favored. 

On the basis of these preliminary studies, the Institute prepared a new 


18 League of Nations Document, A. 29. 1924. XII. 

20 Deuxiéme rapport de |’Institut international de Coopération intellectuelle sur la propriété 
scientifique, submitted to the Sub-commission of Intellectual Rights of the League of Nations, 
Paris (1928) 13 ff. 

1 See Reale Academia Nazionale dei Lincei, Discussione intorno al progetto del socio 
Francesco Ruffini sulla Proprieta scientifica, Roma, (1924) 62 pages. 

= Rapport sur les résultats de l’enquéte préparatoire menée dans les milieux industriels 
au sujet de la propriété scientifique, presented by the Institute to the Sub-committee on 
Intellectual Rights of the League of Nations (July 15-16, 1926, Geneva) Paris, 1926, p. 3. 

= 28. 15. 

4 Ibid. 40 fi. 
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draft convention amending the draft of Senator Ruffini.?> This new draft, 
starting from the individual system, resorted also to the collective system 
as a secondary and alternative solution (see Article 4, 1st paragraph, and 
Article 12).2* But the committee of experts, to which it was referred, 
modified the draft, adopting solely the individual system.” Thereupon, 
the Council of the League of Nations charged the Secretary-General to 
forward the draft convention to the governments, with authority to 
attach an explanatory note concerning certain ways of application of the 
convention which would eliminate the economic drawbacks.” The note 
prepared by Mr. Gallié concerning the application of insurance in order 
to avoid the risks of scientific property, proposes either insurance with a 
fixed premium, with the participation of private companies, or insurance 
based on the mutual liability of enterprises grouped in the same class.” 
The files of the former Institute reveal that 37 states replied*®: 12 states 
sent only a formal acknowledgement; 6 states refused to consider the 
draft convention as a possible basis for further discussion (Germany, 
France, India, Czechoslovakia, United Kindgom, and Yugoslavia); 5 
other answers can be interpreted to the same effect. Among the affirma- 
tive answers are those of the Finnish, Egyptian, Irish, and Italian Govern- 
ments. Besides the last three, the Austrian, Dutch, French, and Swiss 
Governments were also willing to send representatives to a diplomatic 
conference. The following states refused to attend a conference: India, 
South-African Union, Thailand, and United States. Four further answers 
are to be similarly interpreted. 

A study of the observations and proposals made by 18 governments 
would be more instructive. Some are of a general character; some analyze, 
article by article, the draft convention. Certain answers disapprove the 
failure to distinguish between industrial and scientific property, between 
the patentable invention and the scientific discovery (see the Austrian, 
Dutch, German, Japanese, and Swiss answers). Seven states made obser- 


25 Work of the International Committee on Intellectual Co-operation during its ninth 
plenary session, Official! Journal of the League of Nations, 8th year, No. 10 (October, 1927) 
1168. 

26 Doc. mim. E. 19. 1927, of the Institute (see Archives of the Institute, E/V/12a). 

2% The Committee met from December 12 to 14, 1927, in Paris. See Ladas, ibid., 564 ff.; 
R. Weiss, Les premiéres étapes d’une charte mondiale des droits intellectuels, Paris (1947) 
87 ff. 


% League of Nations Document. Cl. 155. 1930. XII (Archives of the Institute, E/V/12b. 
1931). 

29 See Feuille d’Information No. 14, May 1934, of the Commission Frangaise de Coopéra- 
tion Intellectuelle (Archives of the Institute, E/V/15). 

30 See Archives of the Institute, E/V/12b. 1931. 
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vations concerning the system of insurance. There are also several pro- 
posals that are not in organic relation with the text or concern only the 
procedure necessary for a convention. 

The later vicissitudes of the draft convention and the evolution in the 
international field of scientific property are reflected in the annual re- 
ports of the director of the Institute and the reports of the International 
Committee on Intellectual Co-operation, addressed to the Council of 
the League of Nations. In its report of September 22, 1933, the Commit- 
tee reaffirmed: 


“the importance which it attaches to the question of the rights of the 
scientist, or more generally the rights of science. It declares its intention of 
reverting to this problem as soon as possible, so that the technical studies 
already completed may contribute towards a solution which would obviate 
the difficulties raised by the individual form of the rights of the scientist, by 
devoting a portion of the profits resulting from the application of those rights 
to the maintenance and development of scientific research as a whole.’’®! 


Thus, the Committee proposed that scientific property should be 
related to a more general interest, i.e., scientific research. This position 
was confirmed by the Report of 1937 of the director of the Institute.” 

The Congress of the International Federation of Associations of In- 
ventors and Industrial Artists, held in Paris in 1937, and the Congress of 
the International Confederation of Intellectual Workers, held in the next 
year in Helsinki, also included in their agenda the problem of scientific 
property.** But, in spite of all these efforts, there was no adoption of a 
convention. According to the director of the Institute, the governmental 
answers revealed the fact that in the different countries public opinion 
was not ready to accept a regulation by international convention of a 
property interest unknown in the domestic law.* 

The progress of the conception of scientific property in the international 
field after the war has already been noted with reference to Article 27, 
paragraph 2 of the Universal Declaration of Human Rights and to the 
program of UNESCO in respect to international scientific property. 
UNESCO’s action seems to be especially timely; after the signature of 
the Universal Copyright Convention in Geneva on September 6, 1952, 
by 36 states, and among them the United States, there may be special 
interest in this subject matter, which is part of ‘‘the wide realm of intan- 


| Official Journal of the League of Nations (1933) 1356. 
“ Official Journal of the League of Nations (1937) 1053. 
% Official Journal of the League of Nations (1938) 966 ff. 
4 Archives of the Institute, E/V/7. 1931. 
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gible property, in the products and processes of the mind, as works of 
literature and art, etc... ’’.* 


B. EUROPEAN LEGISLATION ON SCIENTIFIC PROPERTY 


In the field of national legislation, Article 23 of the Provisional Rules 
of Jurisdiction in Hungary of 1861 and Article 158 of the Constitution of 
Weimar of Germany,** contained declarations of principle concerning 
scientific property, antedating the international projects referred to 
above. The further manifestations in favor of the conception have been 
rather exceptional and disparate. Indeed, most of the measures proposed 
by legislative reforms or suggested by individual organizations or writers, 
have been inspired by the work accomplished by the Institute. 

France: This is the country where scientific property has aroused the 
greatest interest, evidenced by various proposals to protect rights arising 
out of scientific discoveries and inventions, not covered by the law of 
copyright and patents or other branches of the law of property.” As 
early as 1909, a bill was introduced for this purpose; however it was 
conceived in rather general terms by a judge, Mr. Francois David.* Two 
later proposals, of Professor Barthélemy and of Messrs. Dalimier and 
Gallié, have already been mentioned. Two other projects were presented 
by two candidates for the doctorate, Miss S. Munier*® and Mr. Robin. 


35 Expression used by Samuel D. Warren and Louis D. Brandeis, op. cif. n. 1, 194, but not 
in connection with scientific property. 

38 Institute, Deuxitme rapport sur la propriété scientifique, supra n. 20, 14 ff. An inter- 
esting and quite recent German decision may be noted: A scientific theory is not protected 
by copyright, and one may use it lawfully in a work of vulgarization (Berlin, Kammergericht, 
October 15, 1943, Archiv fiir Urheber-, Film- und Theaterrecht, (1943/44) 412. See Le Droit 
d’Auteur, Berne (1945) 90 ff. But there may be unfair competition, if the author of the literary 
work claims to have also discovered the theory. 

37 The court decisions generally concern ideas rather in respect to literary form (Uchard 
v. Sardou, 10.8.1883, Tribunal de Commerce de la Seine, Gazette des Tribunaux, hereafter 
cited as Gaz. Trib. 11.8.1883; De Basson v. Pathé Cinéma, 21.12.1935, Trib. Comm. de la 
Seine, 7e Ch., Le Droit d’Auteur, Berne, hereafter cited as DA, (1934) 78); and sometimes 
scientific methods (Kruger v. Riviére, Cour de Paris, 4.5.1911, Dalloz Hebd. 1912, ITI. p. 182; 
Gandon v. Coulon, 26.5.1921, Tribunal du Mans, Gaz. Trib., 16.12.1921 see DA (1922) 30 
for both). Although a decision of the Court of Paris (4¢ Ch.) of 1931 (Sté Keller Dorian v. 
Chrétien, 10.7.1931, Gaz. Trib. 27.11.1931; see Annales de la Propriété Industrielle, Littéraire 
et Artistique (1932) 353) recognizes a “moral right” in research, which right is mingled with 
the other rights of intelligence and of thought, it primarily concerns protection of the pro- 
fessional honor of the researcher. 

3 Archives of the Institute, E/V/11. 

39 Munier, Les droits des auteurs de découvertes ou inventions scientifiques, Paris (1925) 
266 fi. 

49 Robin, L’oeuvre scientifique. Sa protection juridique est-elle pratiquement réalisable, 
Paris (1928) 159 ff. 
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A few years later, another draft was published, that of Mr. Olagnier.*! 
In 1928, a committee, constituted by the Minister of Public Instruction 
and Arts,” drafted a bill concerning the rights of authors of scientific 
discoveries or inventions. This project did not materialize. Nevertheless, 
the idea of scientific property was strongly supported at various confer- 
ences, (May 19, 1931, Académie de Médecine“; April 13, 1931, Musée 
pédagogique;** April 13, 1934, Sous-commission des Droits du Savant de 
la Commission frangaise de Coopération intellectuelle**). There was a 
new effort after the second World War: the so-called Tubert bill sought 
to guarantee both the moral and the pecuniary rights of scientists.” 

Italy: The Reale Academia Nazionale dei Lincei, examining the draft 
convention of Senator Ruffini, expressed the voeu, in 1924, that a study of 
appropriate means to encourage and remunerate the work of Italian 
scientists be made by the Government.* Two bills followed, which were 
not enacted. One was privately initiated by Mr. Galeazzi, who proposed 
to extend the provisions concerning intellectual property to all works 
of the mind, even to purely theoretic discoveries and inventions.” The 
other bill, presented by the Ministers of National Economy and of 
Justice and Religious Affairs, contemplated reform of industrial property, 
but, as the ministerial message declared, also was to contain provisions 
compensating scientific property.®° In 1930, the ‘‘Sous-commission itali- 
enne des Droits intellectuels,” after study of the draft convention of 1927, 
prepared a bill authorizing the constitution of a “Consortium de tutelle 
de la Propriété scientifique.”*' The object of the consortium was to 
provide insurance against the risks attendant upon utilization of scientific 
discoveries protected by the international convention. In addition to 
these projects, scientific property seems to have been recognized in a 
special case, that of original solutions of technical problems coming 
within the scope of the law of copyright (April 22, 1941; xix, n.633; see 


! Olagnier, Le droit des savants, Paris (1937) 122 ff. 

® Journal Officiel, 19 and 20 March, 1928, No. 68, p. 3059. 

8-49 Archives of the Institute, E/V/15. 

** Commission frangaise de Coopération intellectuelle, Feuille d’information, No. 14, 
May 1934, pp. 2 ff. (Archives of the Institute, E/V/15). 

* Propriété Industrielle (1948) 40. 

‘8 League of Nations Document. A. 29. XII. p. 7. 

8 Institute, Rapport sur les résultats de l’enquéte préparatoire, etc., op. cit. supra n. 22, 
13. 


* Camera dei Deputati, N. 819-A, Relazione della Commissione, Legislatura XXVII 
Sessione 1924-1926, Documenti-Disegni di Legge e Relazione. 

5 Commissione Nazionale Italiana per la Cooperazione Intellettuale. Sottocommissione 
per i Diritti Intellettuali, La tutelle de la Propriété Scientifique. Rome (1930) 43 ff., 22 ff. 
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Title 11, Chap. VII, article 99, concerning engineering’s designs). In this 
case, the copyright, though it does not cover the idea as such,* secures 
royalties to the engineer whose plan is carried out without his consent 
for purposes of gain. 

Spain: The law concerning industrial and commercial privileges, 
amending the law concerning industrial property, and promulgated by 
the royal decree of July 26, 1929, first recognized, at least partially, the 
rights of scientists in their discoveries and ideas. Article 47 states that a 
scientific discovery may be protected by patent if established, after a 
period of public notice, in the opinion of the academies and the other 
competent bodies, as new and original. But, Article 48, No. 1, limits this 
protection of more or less original ideas to those which can be applied and 
utilized by the industry by mechanical or chemical means.* 

U.S.S.R.: The order of March 5, 1941, concerning inventicns and 
technical improvements, extends protection to certain scientific dis- 
coveries or inventions and also establishes, besides letters patent, a cer- 
tificate of authorship. The general rule is that patents and authors’ certifi- 
cates are delivered only for inventions which are susceptible of use in 
industry (Art. 2, par. 1). Subsequent paragraphs (3, 4, and 5) of Article 
2 refer to remedies, new processes of treatment of illnesses, and works of 
agronomic scientists. In these cases, the order recognizes the rights 
of the scientific inventor by the delivery of an author’s certificate. This 
gives right to a reward (Art. 3, par. 3), and to mention of the name of the 
inventor on the invention (Art. 3, par. 4). The certificates can be delivered 
also for simple technical improvements.* 

Bulgaria: The decree concerning inventions, technical improvements, 
and a proposal of rationalisation, of March 10, 1950 (No. 193), the order 
of March 15/23, 1950, and the instructions concerning the decree and the 
order, follow the principles of the Soviet statute. 


C. SCIENTIFIC PROPERTY IN THE UNITED STATES 


Article I, section 8, of the United States Constitution provides that 
“the Congress shall have power ...to promote the Progress of Science 


2 Magno v. Sutter, Corte di Cassazione, Sez. 3. Civ., February 2, 1935, Il Diritte di Autore, 
Roma (1935) No. 2, p. 201, approving the Ct. of Appeals of Geneva, Feb. 16, 1934, Ii Diritto 
di Autore, Roma (1934) 327. 

53 La Coopération Intellectuelle, periodical of the Institute (January Ist, 19350) 306 fi. 
and La Propriété Industrielle (1929) 218 ff., and 265 ff. The writer has no knowledge of court 
decisions concerning the application of these provisions. 

4 See La Propriété Industrielle (1947) 76 ff., 93 ff., 114 ff.; Gsovski, 2 Soviet Civil Law 
(1948-1949) 361 ff. 

58 Gsovski, 1 id., 593 ff. 

56 La Propriété Industrielle (1949) 137 ff. 
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and useful Arts, by securing for limited Times to Authors and Inventors 
the exclusive Right to their respective Writings and Discoveries.” This is 
the provision from which both copyright and the patent system derive.” 
Although the provision speaks of “Progress of Science’ and of ‘“Dis- 
coveries’”—without excluding theoretical discoveries—neither the patent 
system nor the copyright law embrace scientific work in their respective 
fields. 

Under the provisions of the patent law,® nearly all the results of 
research which have some practical application can be patented. But 
discoveries of principle are distinguished from inventions materially 
employing a principle; the latter may be protected by the property right 
of a patent; the former may not. Judge Shipman, in 1862, defined the 
scope of the legal ‘“‘tabu”’ on “‘discovery”’ as follows*’: 


“...A discovery of a new principle, force, or law operating or which can 
be made to operate, on matter, will not entitle the discoverer to a patent.... 
The new force or principle brought to light must be embodied and set to work, 
and can be patented only in connection or combination with the means by 
which, or the medium through which it operates.’ 


Thus, mere theories, formulation of data, or discoveries of laws can not 
be patented unless they are practically applied in a physical, chemical, 
or electrical process, to produce some new, useful, and tangible result. 

While ‘the patent law protects the production and use of the creative 
conception reduced to practical shape in various forms, the copyright 
law protects the publication of copies in the form or substance of the 
particular creative conception in which it has been expressed by the 
author.’’® Which is to say that the right of the author is connected with 
an aesthetic conception. Thus, scientific work does not enjoy protection 
even in literary work, since it is obviously not the substance which is 
protected, but only the external appearance—not the idea, but the 
publication of the idea.® 

A constant jurisprudence has confirmed many times that “the copy- 


*’ Sargoy and Stein, U. S. Copyright Law Digest, Reprinted from Martindale-Hubbell 
Law Directory, 1950 Edition. 

38U. S. Code, Title 35-Patents, Chapter 2, §31. 

59 American Association for the Advancement of Science, The Protection by Patents of 
Scientific Discoveries (cited hereafter by this title), Suppl. to Science, vol. 79 (1934) 7. 

8° Quoted from the article of John H. Wigmore and Francesco Ruffini, supra n. 14, 355 ff. 

§! Morton v. New York Eye Infirmary, 5 Blachf. 116, Fed. Cases 9865 (U. S. Circuit 
Ct., 1862). 

® Bobbs-Merrill Co. v. Strauss et al., 147 Fed. 15, 24 (C. C. A. 2nd, 1906). 

*§ Ruffini’s Report, 5 and 9. 
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right law protects the means of expressing an idea... ,’’* that the copy- 
right owner “‘is not entitled to be protected in his ideas, but he is entitled 
to be protected in his expression or illustration of his ideas.’’** Moreover, 
even “at common law, as well as under the copyright acts, it is the form, 
sequence and manner in which the composition expresses the idea which 
is secured to the author, not the idea.”’® 

A system or method being but an intellectual conception is no more 
protected by the copyright of a book in which it is set forth and ex- 
plained.” Thus, ‘‘an author may have no monopoly upon any theory 
propounded by him or in the speculations by which he has supported it, 
nor even in the use of the published results of his own observations.’’® 

Scientific information is excluded from copyright protection, as well 
as ideas, systems, methods, and theories. The court said in Ricker ». 
General Electric Co. that “‘the plaintiff has no monopoly of the scientific 
information with which her book deals; nor has she a monopoly of the 
idea of expounding such information in simple language comprehensible 
by lay readers.’’® 

As a conclusion, it can be stated that in the United States the law of 
intellectual property—patent and copyright—has hitherto failed to give 
recognition to scientific discoveries and inventions.’° Notwithstanding the 
extensive consideration of the topic by the League of Nations and in 
France and Italy, the question almost entirely escaped notice in the 
United States until 1927, when the Charles C. Linthicum Foundation of 





* Dymow v. Bolton et al, 11 F. (2d) 690, 691 (C.C.A. 2nd, 1926), which refers to London 
v. Biograph Co., 231 F. 696 (C.C.A. 2d, 1916); Eichel v. Marcin, 241 Fed. 404 (S.D.N.Y. 
1913); Stodart v. Mutual Film Corp. et al, 249 Fed. 507 (S.D.N.Y. 1917). 

6 Ansehl v. Puritan Pharmaceutical Co., 61 F. (2nd) 131, 137 (C.C.A. 8th, 1932), which 
refers to Holmes v. Hurst, 174 U. S. 82, 1899). 

86 Moore v. Ford Motor Co., 28 F. (2d) 529, 536 (S.D.N.Y. 1928), referring to White- 
Smith Music Co. v. Apollo Co. 209 U. S. 1, 28, 1908). 

& Amdur, Copyright Law and Practice, N. Y. Clark Boardman Co. LTD, 1936, p. 7, 
refers to Baker v. Seldon, 101 U.S. 99 (1879). 

8 Fichel v. Marcin et al. (District Court, S.D.N.Y. April 2, 1917) Cop. Off. Bull., No. 18, 
551. 

69 Ricker v. General Electric Co. 162 F. (2d) 141 (C.C.A. 2nd, 1947), Copyright Office 
Bulletin, No. 26 (Copyright Decisions 1947-1948) 285. 

70Qn medical inventions, see The Protection by Patents of Scientific Discoveries, Part 
I. Section II, 14 ff. The writer is aware of the fact that in order to examine in detail the pos- 
sibility of the protection of scientific property, some other problems concerning scientific 
conceptions: (a) the application of the doctrine of unfair competition; (b) the theory of pro- 
tectible interest; (c) the theory of quasi contract; (d) the theory of unjust enrichment, etc. 


should also be considered. The scope of this article does not allow examination of these aspects, 


and an American writer would be more competent to do it. 
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Chicago (Northwestern University School of Law) offered three prizes 
to authors of the best monographs on the subject of scientific property.” 

Two years later the topic came before the United States Senate. On the 
ground that artists, authors, scientists, and inventors are not satisfactorily 
protected by law, the late Senator King of Utah proposed (by request) 
“a careful investigation and consideration by Congress with a view to 
defining and protecting property and proprietary rights in (such) original 
thoughts, conceptions, and ideas.””? This proposal (Senate Resolution 
101, 71st Congress, 1st Session) was referred to the Senate Committee on 
Patents, but no further action was taken.” 

Representative Griffin in 1928 proposed a bill providing for a medal of 
honor and awards to government employees for distinguished work in 
science (H.R. 424), as “scientific workers are the least recognized among 
those who do the real work in this world.” This bill was referred to the 
Committee on the Library which discussed it on May 8, 1928.7 Mr. 
Griffin introduced two bills on the same topic in the next two years; 
both were referred to the Committee on the Library.”* Mr. Griffin’s 
bill restricted recognition of scientific merits to a certain class of scientists. 

Later, the problem of scientific property was examined by certain 
associations of legal and/or scientific character. A committee of the 
Michigan Patent Law Association defined it as a property right which 
will accrue to a person who first discovers a scientific fact resulting in the 
formulation of a scientific truth not theretofore known.’* No formal action 
has been taken either approving or disapproving the report.” 

A sub-committee on scientific property of the Patent Section of the 
American Bar Association also prepared a report on this subject.” Then, 
a committee of the Patent, Trade-mark, and Copyright Section of the 
American Bar Association asked the American Association for the Ad- 
vancement of Science to consider the following questions: (1) Should 
an effort be made at this time to develop a practical plan for protecting 
the discoveries of scientists? (2) What is the most feasible and practical 


7 Archives of the Institute, E/V/14 and R. Weiss supra n. 27, 24. 

72 71st Congress, Ist Session, S. Res. 101, June 17, 1929. 

#8 Mr. Bryce Curry, Acting Librarian, Office of the Secretary, U. S. Senate, was kind enough 
to give this information in a letter addressed to the writer, of September 12, 1952. 

™ See Hearing before the Committee on the Library, House of Representatives, Seventieth 
Congress, First Session, on H.R. 424, etc. 

7 71st Congress, 2d Session, H.R. 7501, of December 13, 1929, and H.R. 9755, of February 
11, 1930. 

7614 Journal of the Patent Office Society (1932) 336-48. 

The Protection by Patents of Scientific Discoveries, op. cil., supra, n. 59, 29 ff. 

78 R. Spencer, loc. cit., supra n. 7. 
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way of affording this protection? The American Association for the 
Advancement of Science concluded, in its report, that “no effort should 
at present be made to develop a plan for protecting scientific property,” 
although ‘“‘the proposal that the discoveries of scientists be given legal 
protection appears on its face to be very reasonable and plausible.’”’” 

This was the conclusion about nineteen years ago. It therefore seems 
opportune to re-examine the question. On the basis of some elements and 
characteristics of scientific property, an endeavor is made in the following 
part of this article to define the principles of a concrete solution. 


III. THEORY OF SCIENTIFIC PROPERTY 
A. SHOULD SCIENTIFIC PROPERTY BE RECOGNIZED? 


National legislative reforms, as well as draft conventions, have failed 
to achieve their aim: protection of scientific property. What then is the 
conclusion? Is it that scientific property, which did not secure acceptance 
before the second World War in a more favorable economic period, is 
now farther than ever from recognition? 

The writer does not think so. Copyright went through a development 
of several centuries before it was finally acknowledged in both domestic 
law and international conventions (Gutenberg, the inventor of modern 
printing was born in 1400; the Statute of Queen Ann dates from 1709; 
the Convention of Berne was signed in 1886, and the Universal Copyright 
Convention is about to be ratified). Scientific property was put on the 
agenda only a few decades ago. The difficult economic situation cannot 
be a definite argument against scientific property; it will mean only that, 
in establishing the new right, which involves a financial charge, the present 
balance of economic interests deserves special consideration. But this 
question already concerns the second point raised by the committee of 
the Patent, Trade-mark, and Copyright Section of the American Bar 
Association: What is the most feasible and practical way of affording 
protection? Of course, the question of means is intimately related to the 
question of principle; approval of scientific property must depend, more 
or less, on finding a feasible and practical solution. At any rate, the first 
step to be examined is whether an effort should be made to protect scien- 
tific discoveries and inventions. Recognition of a new right of scientific 
property requires a proper theoretical foundation.” 

The main theories concerning the foundation of scientific property seek 


79 Ladas, op. cit., supra, n. 18, 561, who adopts the view of Professor Gariel, Propriété 
Industrielle (1923) 169 ff. 
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to justify it by (1) economic considerations,®° (2) social interests,*' (3) 
moral considerations, and (4) legal considerations.** For the writer, 
scientific property has a dual foundation. On the one hand, scientific work 
results from the exercise of the intellectual faculties of the individual; 
thus, the intellectual creation must be considered as one foundation of 
scientific property. On the other hand, exercise of the creative function 
is not merely a personal satisfaction for the scientist, but also a social 
function.** Therefore, the public interest also demands protection of 
scientific property. Intellectual creation and social function, the bases of 
copyright,®* also justify the right of scientists to share in the rewards of 
their discoveries. 

But the theoretical foundation of scientific property is only one aspect 
of the problem. After its establishment, the objections advanced against 
scientific property should be examined. In view of the limited scope of 
this article, consideration of this phase of the problem is omitted and the 
reader referred to the essay of C. J. Hamson,** who attempts to answer 
thirteen objections, apparently all those which are possible.‘ 


*© According to Mr. Weiss, (op. cit., supra n. 27, 9) these may furnish motive for those 
people who fear that the young generations will desert activities without economic reward. 

81 Mr. Villalonga (Note préliminaire au sujet de la propriété scientifique du conseiller 
juridique au Directeur de l'Institut, of November 17, 1925, see Archives of the Institute, 
E/V/1) exalts the social interest in the development of science. 

* Mr. Robin (op. cit., supra n. 40, 48) thinks the scientist is entitled in equity to collect 
a part of the wealth created by him. Mr. Poignon (Comment le droit peut-il protéger 
l’oeuvre scientifique, Le droit d’auteur scientifique, Paris (1929) 48, 51 etc.) appeals to the 
ideas of justice and equity. 

88 The juridical foundation depends upon the rights that the writers propose to guarantee 
to the scientist and the nature of scientific property. The theories concerning the legal founda- 
tion can then be grouped as guaranteeing to the scientists a property right (Munier, op. cit., 
supra n. 39, 263; M. Vigneron, Essai sur la protection de la propriété scientifique (1925) 
40 ff.); a right to a debt (Robin, op. cit., supra n. 40, 56 ff.; Olagnier, of. cit., supra n. 41, 
66); an “individual right based on the moral prerogative” (Professor N. Stolfi, “Le droit 
appartenant aux auteurs de découvertes sur les applications industrielles de celles-ci,” La 
Propriété Industrielle (1928) 227); or a reward which is not in the form of an individual right 
(Professor Gariel, loc. cit., supra n. 79.) 

 Ladas, op. cit., supra n. 18, 563: “By the satisfaction of the demands and interest of 
artists and inventors, the social interest of general progress, economic and cultural, is satisfied. 
The recognition of scientists’ rights in their discoveries is imposed by the same consideration.” 

85 For the individual basis, see Piola-Caselli, ‘La nouvelle loi italienne sur le droit d’auteur, 
comparée avec son avant-projet de 1939 et avec le nouveau code civil italien,”” Le DA, Berne 
(1941) 115; for the social function, see Kopsch, “‘Le droit d’auteur et le droit de l’auteur,” 
I] Diritto di Autore (1938) No. 3, 316 ff., and for the public interest, L. H. Evans, ‘“‘Copy- 
right and the Public Interest,” UNESCO, 2 Copyright Bulletin, (1949) 28 ff. 

*6 C. J. Hamson, Patent Rights for Scientific Discoveries, Indianapolis (1930) (prize essay 
for the Charles C. L. Linthicum Foundation Competition). 

* Quoted from The Protection by Patents of Scientific Discoveries, op. cit., supra n. 59, 36. 
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B. HOW SHOULD SCIENTIFIC PROPERTY BE PROTECTED? 


Assuming recognition of rights of scientific property, the second ques- 
tion concerning a feasible and practical way of affording protection, is to 
be answered. This demands first the definition of certain concepts: that 
of the owner of scientific property, and that of the rights to be granted. 


1. The Owner of Scientific Property 


So far as the owner of a right of scientific property is concerned, it is 
evident that he is the author of the scientific discovery or invention. 
Previously, in discussing the international development, mention was 
made of the possibility of extending the right of scientific property to all 
scientists, of recognizing a right of scientific research or, briefly, of science. 
Elimination of discrimination among the scientists of different specialties 
would be justified. However, this is only the ideal; under existing condi- 
tions, recognition of scientific property should not seek this maximum at 
the outset; only the author of the scientific discovery or invention should 
be included for the present. 

It is also apparent that the term scientific discovery or invention is to 
be limited in the way adopted by Dean Wigmore in his memorandum on 
scientific property. Even this does not resolve a very important and 
practical problem which results from the fact that “science is collective 
work,” as was remarked by the French Professor Berthelot.*? How to 
define in an equitable way the part of each scientist who has contributed 
to the realisation of a scientific discovery, remains a difficult question. 
This co-operation, which may take place over a rather long period or could 
occur simultaneously in several countries, becomes even more important 
in the age of atomic research, which is always carried out by team work. 

The American Association for the Advancement of Science expressed 
its view in respect to this question in terms which correspond to the 
French viewpoint: “Every advance made in science or invention must 
necessarily depend upon the prior work done by others..... (but) We 
must necessarily give credit to the man who takes the last step in a series 
of studies and brings then to a fruitful climax.’ 


8 Op. cil., supra n. 14 (annex of Ruffini’s Report). In adopting a definition of scientific 
work for the purpose of identifying its author, the owner of the proposed property right, the 
difficulties noted by Ladas, in the draft international convention (1st article), elaborated by 
a Committee of experts in December, 1927 (supra n. 18): “. . . definition of discoveries may 
apply to inventions patentable under the patent law in existence in many countries, or broadly 
interpreted, may cover all scientific discoveries, however remotely connected with an industrial 
application” (Ladas, op. cit., supra n. 18 567) should be avoided. 

8? Ruffini’s Report, 6; also Weiss, op. cit., supra n. 27, 17. 

% The Protection by Patents of Scientific Discoveries, 13. In the French legal literature 
Miss Munier (0. cit., supra n. 39, 128) would reward only the author of the discovery or 
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2. Rights of Scientific Property 


Theoretically, the rights resulting from a scientific production may be 
twofold, corresponding to the moral and material interests of the scientist. 
His moral right is concerned especially with the scientific paternity. The 
economic right, in the so-called individual system, is a right to claim a 
royalty and a simple reward in the so-called collective system. But even 
in the system of individual right and a fortiori in the collective system, 
the scientist should not have an absolute and exclusive right. The consent 
of the scientist should not be necessary for utilizing his idea, which has 
been released to the public without reservation.*! In addition to royalty 
for use of the discovery, the scientist may conceivably be granted a profit 
from publications devoted to his discoveries or inventions.*? 

In respect to the rights of scientific property, two questions are to be 
examined: (1) Is express recognition of a so-called moral right in scientific 
discoveries of any practical concern? Is not this right only a consequence 
or an aspect of the pecuniary right? From the American viewpoint, its 
omission would be acceptable.** 

(2) Should not the right of scientific property be limited, at the begin- 
ning, to the moral right? The International Congress of Inventors’ 
Associations, held at Paris in 1900, demanded only recognition of “scien- 
tific paternity,” i.e. of the authorship of the scientist.“ It wasthisminimum 
of protection on which Representative Griffin expressed himself in the 
Committee on the Library as follows: ‘““Not only do we fail to give them 
(i.e. the scientific workers) financial recognition, but fail to give them 


invention which produces results. Poignon (op. cit., supra n. 82, 181, 196, 259, 261) adopts the 
same point of view, as he proposes to remunerate only the scientific idea which is the efficient 
cause of the material application. However, it is also evident that there can be more than 
one efficient cause and that the causes can not be successfully separated. Therefore, co-author- 
ship of several scientists must be admitted. In the case of inventions, the courts always stress 
the fact that the inventor who takes the last step converting failure to success must be given 
due credit. (Carnegie Steel v. Cambria Iron Company, 185 U. S. 403 (1901), quoted from The 
Protection by Patents of Scientific Discoveries, 13). 

% Propriété Industrielle (1925) 213. 

% Miss Munier (op. cit., supra n. 39, 83) justifies this right (following Ruffini, cf. his report, 
p. 3) by a case decided by the 3rd Chambre of the Tribunal Civil de la Seine (suit in 1920 
by Professor A. Peto v. R. Devillers). 

*“The conception of ‘moral right’ of authors, so fully recognized and developed in the 
civil-law countries, has not yet received acceptance in the law of the United States. No such 
tight is referred to by legislation, court decisions, or writers. However, the interests of the 
author grouped elsewhere under the term ‘moral right’ are protected in the United States by 
the common law and State legislation concerning the right of personality in general.”’ (Ladas, 
2 The International Protection of Literary and Artistic Property, (1938) 802). 

* Ruffini’s Report, p. 11. 
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applause or credit.’ Therefore, he proposed, besides an award, to pro- 
vide fora medal of honor to government employees for distinguished work 
in science. 

Without advocating the sole recognition of the moral right as a first 
step, it must be admitted that this solution would allow the establishment 
of scientific property without serious economic implications, implications 
which hinder and delay recognition of the scientist’s claims. The com- 
plications concerning designation of the party entitled and determination 
of the amount of the reward could thus be avoided at the outset. On the 
other hand, even this solution would not resolve the difficulty arising from 
the fact that “‘science is collective work.’’ Nevertheless, recognition of 
both the moral and the material interests is needed, as is recognized by 
the Universal Declaration of Human Rights. 


3. Bases of a Feasible Solution 


It remains to consider the principal question of real interest, the ques- 
tion of ways and means. However, as views concerning the practicable 
methods of protecting scientific property have not yet become crystallized, 
only the principles which should guide concrete proposals will be here 
considered. 

In the first place, the search for such a solution should start by a brief 
examination of other property rights, which could eventually be adapted 
and applied to the protection of the moral and material interests of the 
scientist. However, the history of scientific property may have already 
persuaded the reader that the projects and proposals—except as concerns 
international patents**—have never contemplated the extension of an 
existing class of rights to the protection of scientific property. In view of 
the peculiar and delicate aspects of the problem, more or less original 
systems have instead been proposed.” 

In the second place, should the new right be established first in the 
domestic law, or on the international level? As direct international legis- 
lation in this subject seems utopian,” it is desirable that parallel action 
be undertaken on both the national and the international levels.” 


% Seventieth Congress, First Session, Hearing on H.R. 424 and H.R. 13,036, p. 2. 

%6 But the essence of a patent is monopoly of exploitation; on the other hand, scientific 
work and its free application are interrelated. 

% “The scientist should be protected by proper legislation” (L. O. Smith, “Patentability 
of Scientific Discoveries,’ Successful Inventions, (July, 1936) 10.) 

% “There are certain things on which international legislation may only intervene when 
thought in the various countries has become crystallized.” (Ladas, op. cit., supra n. 92, 569). 


99 R. Weiss, “Le droit du savant sur l’exploitation économique de sa découverte,” 25 
Chimie et Industrie, (1931) 1279. 
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In the third place, the particular solution envisaged in such a develop- 
ment may adopt either one of the known systems, individual or collective, 
as its basis, or some combination. For this purpose, it would be desirable 
to take into account the tendency indicated by the evolution of the dis- 
cussion of scientific property in the years just before the second World 
War. The International Institute of Intellectual Co-operation submitted 
in 1937 to the International Federation of Associations of Inventors and 
Industrial Artists a report’®® indicating that the proposed solutions tend 
towards considerations of a collective character (substitution of the 
“right of the science” for scientific property; discharge of the debtor by 
payment of a lump sum; representation of the scientists’ interests by 
their professional groups, as is already the practice in connection with 
authors’ rights and patents). However, the individual aspect of the prob- 
lem is not to be forgotten; scientific work is the result of intellectual 
creation. In consequence, a compromise must be found between the 
system of individual right and the collective system. 

But, finally, even if a compromise is to be worked out, there is still a 
question of considerable importance to resolve: which system should be 
chosen in starting the construction of a new solution? On this, the decisive 
consideration is that the scientist deserves both recognition of his author- 
ship and the granting of a reward. These requirements the collective 
system is not able to satisfy. A system of state intervention—eventually 
with the participation of the interested persons—would furnish the scien- 
tist only with aid in the form of prizes. Therefore, the solution should 
start from the individual system, tempered by the recent evolution 
emphasizing considerations of a collective character. A solution of this 
character would stimulate scientific work to the great benefit of 
mankind. 


100 Official Journal of the League of Nations (1938) 966 (extracts from the report of the 
director of the Institute). 
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THE UNIVERSAL COPYRIGHT CONVENTION 


As an aid to the free interchange of ideas and cultures among nations, the 
United Nations Educational, Scientific and Cultural Organization arranged a 
meeting of delegations representing 45 governments at Geneva last September 
to draft a Universal Copyright Convention. Forty countries have signed the 
Convention—thirty-six at the conclusion of the Conference on September 6, 
1952,! and four more since that time.’ 

The participation of the United States and other countries of the Western 
Hemisphere in the drafting of the Universal Copyright Convention marks a 
significant step in the effort to bring both hemispheres together in an inter- 
national pact uniformly assuring copyright protection to creators all over the 
world. Until this point, the United States and a number of Latin-American 
republics had allied themselves in a variety of inter-American copyright 
conventions,’ but all but two of these republics‘ refrained from joining the vast 
majority of foreign governments of the Eastern Hemisphere in the Inter- 
national Copyright Union, commonly referred to as the Berne Convention. 

These international developments merit a brief consideration of the founda- 
tions upon which the concept of literary property is based. The notion of 
property in literary works could hardly develop until after the invention of 
printing. As George Haven Putnam writing shortly after the enactment of our 
first International Copyright Act (26 Stat. L. 1106) said, “literary property 
dates from the time when authors first received compensation, not from the 
state or from individual patrons, but from individual readers throughout the 
community, who were ready to make payment in return for the benefit re- 
ceived***. Literary property could, therefore, come into an assured existence 
only after, or simultaneous with, the evolution of the publisher.’”® 

The first grants of exclusive rights were made to printers—and often it was 


1 Andorra, Argentina, Australia, Austria, Brazil, Canada, Chile, Cuba, Denmark, El 
Salvador, Finland, France, German Federal Republic, Guatemala, Haiti, Holy See, Hon- 
duras, India, Ireland, Italy, Liberia, Luxemburg, Mexico, Monaco, Nicaragua, Norway, 
Netherlands, Portugal, San Marino, Spain, Sweden, Switzerland, United Kingdom of Great 
Britain and North Ireland, United States of America, Uruguay, and Yugoslavia. 

2 Belgium, Israel, Japan, Peru. 

3 Mexico Convention of 1902, ratified by Guatemala, Salvador, Costa Rica, Honduras, 
Nicaragua, Dominican Republic, and the United States; Buenos Aires Convention of 1910, 
ratified by Argentina, Brazil, Colombia, Costa Rica, Dominican Republic, Ecuador, Guate- 
mala, Haiti, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru, Uruguay, and the 
United States; five countries, Costa Rica, Ecuador, Guatemala, Panama, and Nicaragua have 
ratified the Havana Convention of 1928, which revised the Buenos Aires Convention. 

‘ Brazil and Haiti. 

5G. H. Putnam, Authors and Their Public in Ancient Times (1894) 3. 
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as a means of regulating the printing presses rather than encouragement to 
learning. The last of such grants in Great Britain disappeared with the expira- 
tion of the Licensing Act of Charles II in 1679.® 

Commencing with the first genuine Anglo-Saxon Copyright Law—the Act 
of 8 Anne, c. 19 in 1709—and continuing until 1844 in Great Britain (7 & 8 
Vict. c. 12) and 1891 in the United States (26 Stat. L. 1106), the copyright 
laws protected only native authors, or those residing within the country at the 
time of publication. Works of foreign or nonresident authors could be pirated at 
will. As recently as a century ago, French plays were freely translated and 
presented on the stage in England much to the consternation of the French 
playwrights who felt they were being robbed, as well as British playwrights 
who found themselves handicapped in competing with plays that had already 
been proved successful on the French stage and for which no royalty had to be 
paid by the British stage producers. This deplorable condition was particularly 
acute in the United States in the reprinting of the works of British authors. As 
early as 1837, a petition of British authors asking that their works be protected 
here was presented to the Senate by Henry Clay.’ 

In 1885 the delegates of twenty countries convened in Berne, Switzerland, 
for the purpose of formulating a Convention under which all signatory states 
would accord automatic protection to works originating in any signatory 
state which had secured domestic copyright protection in accordance with the 
laws of the country of origin of the work (Art. II). This Convention, known as 
the Berne Convention, was signed on September 9, 1886, by ten countries. 
Apart from automatic protection in other countries, the Convention of 1886 
assured certain minimal rights including the exclusive right of translation for a 
ten year term (Art. V), and the right to present translations of plays as well as 
the original plays in public (Art. IX). The Berne Convention has been revised 
from time to time, the last revision having taken place at the Brussels Con- 
ference of 1948. 

Except for Brazil, Canada, Haiti, and Newfoundland, none of the nations of 
the Western Hemisphere has been a party to the Berne Convention. There 
have, however, been a number of inter-American conventions, such as the 
Mexico Convention of 1902, the Buenos Aires Convention of 1910, the Havana 
Convention of 1928, and the Washington Convention of 1946. The last inter- 
American convention ratified by the United States was the Buenos Aires 
Convention to which this country became a party in 1914. 

The importance of an international copyright convention of universal appli- 
cation cannot be minimized. We are living in an age when every encouragement 
must be given to the free interchange of ideas. Today commerce in books and 
periodicals is just as important as commerce in physical goods. Never in history 
have we had greater proof that man does not live by bread alone. Developments 
of the twentieth century in methods of mass communication have provided a 





6 Birrell, The Law and History of Copyright (1899) 41-68. 
72 Senate Documents, 24th Cong. 2d Sess. Rep. No. 134. 
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means for the enjoyment of the leisure made possible by technological advances 
which have saved so many man-hours in manufacturing, agricultural, and 
mercantile pursuits. 

The size of the industries that are almost wholly dependent on the arts— 
music, literature, and related fields of entertainment and learning is staggering. 
Included are not only book and periodical publishing enterprises, but also 
motion pictures, radio, television, and the phonograph industry. None of these 
vast industries would be possible without the contributions of authors of literary 
and musical works. As the markets for authors increase, an increasingly larger 
part of our population joins the ranks of consumers of intellectual properties, 
and the investment in such properties rises in corresponding degree. Despite 
the valuable nature of literary and musical properties, these products of intel- 
lectual endeavor cross international boundaries with little control by those 
who create them. In this respect, such properties are unlike other forms of 
property which are tangible and have a situs and cannot easily be appropriated 
without running afoul of the criminal laws. 

With our realization of the responsibilities of world leadership, we in the 
United States have become increasingly conscious of the necessity of joining the 
family of nations in according automatic protection to works of foreign authors. 
For selfish reasons alone this is important in order that our authors may be 
assured of adequate protection abroad. Several attempts have been made to 
secure United States’ adherence to the Berne Convention, but these efforts 
have failed because of certain inconsistencies between our copyright law and 
the provisions of the Berne Convention, namely, 

(1) whereas the Berne Convention requires automatic recognition of copyright 
without any formalities, the United States law requires a prescribed form of 
copyright notice, and in the case of works in the English language, manufacture 
of copies in the United States, in order to secure copyright protection; 

(2) whereas the Berne Convention requires protection of so-called moral 
rights, there is no such provision in our copyright law; 

(3) whereas the Berne Convention prescribes a term of copyright based 
upon the life of the author and a period of years after his death, the term of 
copyright in our law commences upon the date of publication (or registration 
in the case of unpublished works) and continues for a period of 28 years there- 
after with a provision for renewal for an additional term of 28 years on appro- 
priate application during the last year of the original term.’ 

American works have been protected in Berne Convention countries by 
publication of the works in Canada, England, or some other Berne country 
simultaneously with their publication in the United States. 

In most Berne countries, there is an additional basis for protection of Amer- 
ican works, namely, through reciprocal agreements arranged between the 


8 Compare Art. 4 (2) of Berne Convention with Title 17 U.S.C. §§9,15. 
*Art. 6 bis of Berne Convention. 
10 Compare Art. 7 of Berne Convention with Title 17 U.S.C. §§23 24. 
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United States and each of those countries." The latter method is not very 
efiective in a country which demands compliance with local formalities, such as 
notice, registration, or local manufacture or publication. If these requirements 
were imposed upon American works by all foreign countries, we would be faced 
with an impossible burden of compliance. 

For the most part, therefore, we in America rely on simultaneous publication 
in the United States and in a Berne Convention country. This gives the work a 
dual nationalty, so to speak. It takes on the quality of both American nation- 
ality and Canadian or other Berne country nationality. 

The existing system through which United States copyright owners secure 
protection abroad under the Berne Convention has been a source of great 
friction."* Foreign authors feel that it is unfair to them to be compelled to comply 
with our formalities in order to enjoy copyright protection in the United States 
while we enjoy such protection automatically in their countries. We would be 
seriously handicapped if Berne Convention countries were to commence retali- 
ation against the United States by imposing upon us the same conditions for 
the enjoyment of copyright which we impose upon them. 

In order to arrive at a Convention to which the United States as well as the 
majority of the other nations of the world would subscribe, UNESCO called 
the Intergovernmental Conference which resulted in the Universal Copyright 
Convention. That Convention does not attempt to prescribe minimum re- 
quirements for protection to the extent that the Berne Convention does. On 
the contrary, in general it provides that each state adhering to the Convention 
must accord to nationals of other adhering states the same protection that it 
accords to its own nationals. It makes the enjoyment of copyright protection 
independent of any formalities other than a copyright notice consisting of the 
symbol © accompanied by the name of the copyright proprietor and the year 
of first publication placed in such manner and location as to give reasonable 
notice of claim of copyright (Art. III). In order for the United States to ratify 
this Convention, it will mean that with respect to nationals of countries ad- 
hering to the Universal Convention, we must repeal the provisions of our law 
requiring domestic manufacture of works in the English language." 

The Universal Convention prescribes a minimum term of protection of 25 
years from either the date of first publication or the death of the author de- 

‘Such agreements exist between the United States and the following Berne countries: 
Australia, Austria, Belgium, Canada, Czechoslovakia, Danzig, Denmark, Finland, France, 
Germany, Great Britain and possessions, Greece, Ireland, Israel, Italy, Luxemburg, Nether- 
lands and possessions, New Zealand, Norway, Philippines, Poland, Portugal, Rumania, Spain, 


Sweden, Switzerland, Tunisia, and Union of South Africa. 

>See Report of Hearings before Subcommittee No. 4 of the Committee on the Judiciary 
on H.R. 2285, 81st Cong. Ist Sess. Feb. 25, 1949, Letter of Ernest A. Gross, Acting As- 
sistant Secretary (For the Secretary of State), February 25, 1949, p. 20. 

'S See Report of Hearings before Subcommittee No. 3 of the Committee on the Judiciary 
on H.R. 4059, 82nd Cong. 2d Sess. Jan. 28, 30, Feb. 1, 1952; the House Judiciary Committee 
failed to report favorably on H. R. 4059. 
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pending upon whether at the time of the effective date of the Convention the 
particular state computes the term of copyright from date of publication or the 
death of the author; however, in the case of photographic works and works of 
art, protection need not be for a period greater than ten years; in any event a 
state need not accord a greater term of protection than is accorded in the 
country of origin (Art. IV). 

A further minimum requirement under the Universal Convention relates to 
the right of translation (Art. V). Copyright protection means very little if a 
work may be freely translated from the language of the country of origin to a 
different language prevailing in the state where protection is sought. The 
Universal Convention therefore provides that the author’s right to authorize 
translations must be recognized, and that it shall be absolute for a period of 
seven years. This is three years shorter than the minimum of ten years pre- 
scribed in the original Berne Convention of 1886 (Art. 5). But the Universal 
Convention extends certain translation rights to the original author for the full 
term of minimum protection accorded to other works. After the seven year period 
expires, the work may be translated without the author’s consent upon certain 
conditions prescribed in the Convention. Such a translation may then be author- 
ized by an appropriate authority in each country, if the work has not thereto- 
fore been translated into the national language of that country. A license so 
granted, however, must provide for a correct translation and for actual payment 
to the authority or owner of the right of translation of an amount which pro- 
vides for just compensation in conformity with international standards. More- 
over, such a license is valid only for publication in the territory of the contract- 
ing state where it is applied for, but copies so published may be imported and 
sold in another contracting state, if (a) one of the national languages of the 
contracting state is the same language as that into which the work has been 
translated and (b) if the domestic law in such other state makes provision for 
such licenses and does not prohibit such importation and sale. It is further 
provided that such a license may not be granted if the author has withdrawn 
from circulation all copies of the work. 

The subject of retroactivity received a great deal of attention, and it was 
finally provided that the Convention shall not apply to works or rights in works 
which, at the effective date of the Convention in a contracting state where 
protection is claimed, are permanently in the public domain in the said con- 
tracting state (Art. VII). 

Articles VIII to XXI, inclusive, contain miscellaneous provisions which need 
not be reviewed in detail here. It is well to point out that the Convention will 
not come into force unless and until 12 countries have ratified, including four 
which are not members of the Berne Union (Art. IX). 

The Convention is not self-executing. Our domestic laws must be modified 
by changing the form of copyright notice and eliminating our manufacturing 
clause as to works of other Contracting States (Art. X). 
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The Convention may be denounced by any country on 12 months notice 
(Art. XIV). 

Disputes between two or more Contracting States may be brought before 
the International Court of Justice for determination (Art. XV). 

No reservations to the Convention are permitted (Art. XX). 

In view of the fact that several countries in the Western Hemisphere, exclud- 
ing the United States, have ratified the Inter-American Convention of 1946," 
we should note that in the event of a conflict between the Universal Convention 
and the Inter-American Convention, the provisions of the Universal Convention 
will contro! (Art. XVIII). If there is any conflict between a bilateral arrange- 
ment to which the United States and other signatory States of this Convention 
are parties, the provisions of this Convention rather than of the bilateral 
arrangements will control. However, rights which have already been acquired 
under existing conventions or bilateral arrangements will not be affected by the 
provisions of this Convention (Art. XTX). 

Although the Universal Convention does not represent much advance over 
the original Berne Convention of 1886 in basic copyright protection, neverthe- 
less its ratification by the United States would mark a step forward for us by 
providing for the automatic protection of American works abroad as a matter 
of right, rather than by sufferance, as at present, through the backdoor arrange- 
ments for individual Berne protection by simultaneous publication in Canada or 
England. One of the dangers of the Universal Copyright Convention is that 
foreign countries which now extend protection to American works for a period 
of the life of the author and 50 years thereafter, may enact legislation limiting 
such protection to a period of 56 years from the date of first publication. In 
this writer’s opinion, it is not likely that countries such as France and England 
will resort to this. They could have done so under the Berne Convention, but 
chose not to. It is, of course, possible that certain countries may invoke this 
provision, but then we will be much better off having definite protection for a 
period of 56 years in such countries, rather than having a very tenuous, if any, 
protection for life and 50 years. 

There will always be a fear in some quarters that foreign nationals may 
make false infringement claims in the United States as a result of eliminating 
the requirement of compliance with the formalities required by our law at the 
present time. For all practical purposes however, such formalities were made 
nonexistent by the decision of the United States Circuit Court of Appeals in 
Heim v. Universal Pictures, 154 F. 2d 480 (2d Cir. 1946). Moreover, such 
formalities do not exist under the Buenos Aires Convention to which we have 
been a party since 1914. Under that Convention, the only formality that can 
be required is a statement in the work that indicates the reservation of the 
property right (Art. 3). Yet there has been no avalanche of unfounded suits by 
Latin-Americans claiming protection under that Convention. 





*“ Bolivia, Brazil, Costa Rica, Dominican Republic, Ecuador, Guatemala, Honduras, 
Mexico, Nicaragua, Paraguay. 
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The basis for support of the Universal Convention lies in its simplicity as a 
common ground upon which most civilized nations should reach agreement.'* 
There is the hope that this will lead ultimately to improved systems of copy- 
right protection throughout the free world. It has the advantage of overcoming 
most of the resistance that has heretofore made it impossible for the United 
States to adhere to the Berne Convention. 

HERMAN FINKELSTEIN* 





15 Farmer, “Universal Copyright Convention Signed, Now Awaits Ratification,” Publishers’ 
Weekly (Sept. 27, 1952) 1422. 
* General Attorney, American Society of Composers, Authors and Publishers. 


WHY NO TRUSTS IN THE CIVIL LAW? 


In the field of property, the trust furnishes a striking antinomy between 
the common law and the civil law. The purpose of this comment is limited 
to an examination of the considerations commonly supposed to exclude this 
institution in the civil law. For the present purpose, it is unnecessary to survey 
the extent to which the trust nevertheless is recognized or paralleled in various 
civil law countries at the present time—a topic recently covered in a leading 
article in this Journal.' As there indicated, the basic obstacles, aside from the 
existence of domestic civil law institutions analogous to trusts, are: first and 
chiefly, that the principle of indivision of property, supposed to be fundamental 
in the Roman legal system and therefore presumptively also in modern civil 
law, precludes acceptance of an institution, such as that of the trust, by 
which property is divided into legal and equitable rights; and, secondarily, 
that the principle of registration of interests in property necessitates a numerus 
clausus of rights in rem, limited to the categories received in the modern codes 
and not including even traditional rights involved in fiduciary arrangements. 
As will appear, neither of these arguments is tenable in history or in logic, 
but the fixed beliefs which they represent are of consummate comparative 
interest. 

The major premise that the Roman and civil law tradition does not allow 
division of the claims to a thing among several persons at the same time, is 
refuted by the record. This exhibits a long and flexible evolution of property 
rights in response to current social needs in the Romanic as well as in the 
English legal system, which cannot in reason be expunged by authoritarian 
efforts, however pretentious, to oversimplify the concept of property in terms 
of autonomous, absolute, abstract power, such as appear in the Corpus Iuris 


” 2 American Journal of Comparative Law (1933 


! Joaquin Garrigues, “Law of Trusts, 
25 et seq. 
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Civilis of Justinian and the Code Civil of Napoléon. The premise takes the 
nominalistic abstraction for the norm. 

In the evolution of Roman law, the moving force was the long conflict be- 
tween the patricians and the plebs, reflected in the distinction between the 
ius quiritium and the ius honorarium. The former comprised the original 
rights of the Roman cives, the ius civile; the latter was developed by flexible 
praetorian remedies which, in their enforcement reduced these quiritarian 
rights to a nudum ius without beneficial enjoyment. The basic contest between 
right and remedy was especially acute in the field of property law, where in 
case of suit the quiritarian owner was at a disadvantage. The bonitarian 
possessor, as factual owner, was relieved of the burden of proof of title* and 
was protected by a wide array of procedural remedies ranging from the Actio 
Publiciana to the various possessory interdicts, not to speak of the short 
periods of usucapion.* 

It is strange how erroneous beliefs persist in human minds even in the face 
of proof positive to the contrary. In addition to the epochal invention of the 





n distinction between dominium and possessio, by which rights in rem in a 
d property could conveniently be divided, the evidences of common ownership, 
is offered by the history, the institutions, and the authors of Rome, are undis- 
y puted. In Rome, lands were owned in community by the genfes*; originally 
1s the word familia meant the totality of ownership rights within the family,° 
ig until, at a later stage of development they were concentrated in the person of 
e the palerfamilias. Gaius recognizes common ownership in slaves® and division 
d of ownership generally.’ But in modern doctrine all this has been superseded 


2F, J. Thibaut, System des Pandekten-Rechts (1846) 195 ef seg.; Savigny, Das Recht des 
Besitzes (1865) 27,36; D.VI.2.9.4:"...melior causa sit possidentis quam petentis...” 


yy The position of the bona fide possessor under the Actio Publiciana is comparable to that of 

y, the cestui que trust. W. Buckland, Equity in Roman Law (1911) 16. 

- 3 The periods established by the XII tables were, for immovables two years, for movables 
; one year. To these was added the praescriptio longi temporis on provincial land running for 

™ ten years inter praesentes and twenty years inter absenles. These were available also to pere- 

S. grines. 

IC, * Theodor Mommsen, 3 Rémisches Staatsrecht (1887) 9,10, and n.2; Abriss des Rémischen 

ve Staatsrechts (1907) 6; v. Jhering, 1 Geist des Rémischen Rechts (1891) 179,180; F. Girard, 

Manuel Elémentaire de Droit Romain (1918) 266; Jérs-Kunkel, Rémisches Privatrecht 

1 (1935) 240 et seq. 

+ ®Ernst Rabel, “Die Erbrechtstheorie Bonfantes,” 50 Zeitschrift der Savigny-Stiftung 
1S fir Rechtsgeschichte, Romanistische Abteilung (1930) 320-327; Gaius II.157: “Sed sui 

‘ty quidem heredes ideo appellantur quia domestici heredes sunt et vivo quoque parente quodam- 

he modo domini existimantur...;” Paul. D 28.2.11: “In suis heredibus evidentius apparet 

‘an continuationem dominii eo rem perducere, ut nulla videatur hereditas fuisse, quasi olim hi 
; domini essent qui etiam vivo patre quodammodo domini existimantur . . ..” 

- 1.54: “Ceterum cum apud cives Romanos duplex sit dominium . . . ita demum servum in 

ris potestate domini esse dicemus, si in bonis eius sit, etiamsi simul ex iure Quiritium eiusdem 

33 non eit...” 


711.40: “. .. sed postea divisionem accepit dominium, ut alius possit esse ex iure Quiritium 
dominus, alius in bonis habere.” 
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by Celsus’ authoritative duorum quidem in solidum dominium vel possessionem 
esse non posse.® 

This maxim, however, did not prevent the classical period of Roman law 
from proceeding to elaborate two institutions with duplication of ownership 
rights. One of these was the “curious double ownership” in the dos, the wife’s 
separate property, an institution which, contrasting with the exclusion of 
marital gifts,? shows, even according to Buckland,"° a striking similarity to 
the legal and equitable interests in a trust; the other was the peculium cas- 
irense, the son’s private property within the paterfamilias’ property, the son 
having exclusive powers of administration and the paterfamilias latent rights 
of inheritance," a privilege originally created for soldiers and later extended 
to civil servants. 

Moreover, as Levy has demonstrated,” during the vulgarization of Roman 
law, the case law of the provinces, governed by social and economic rather 
than legal considerations, progressively operated. with unconcern for tradi- 
tional niceties. Gone were the strict analytical distinctions of classical juris- 
prudence; iura in re aliena, servitus, ususfructus were considered to be varieties 
of dominium, which lost the sense of exclusive title. Forms of co-existing 
ownership developed: the ‘‘corporation-bound” property of the collegium, the 
emphyteusis on the imperial domain, and the bona materna shared by the 
surviving father and his children.'* The words possessiv and dominium were 
indifferently used to describe legal ownership or factual control; either might 
mean ownership or a ius in re aliena, as well as actual enjoyment.'* 

In 1928, an eminent Hungarian jurist published a comparative treatise,’ 
displaying the amazing similarity of the land laws of Hungary in the sixteenth 
century to those of Great Britain in 1914. Comparison of the wealth of Roman 


D.13.6.5.15. In this discussion, the possible connections between common ownership 
and property held by a legal person, representing a group or collectivity, are not considered. 
Savigny drew attention to the possibility in Roman law that ownership by a corporation 
might be fictitious in cases where the purpose was to protect enjoyment thereof by the indi- 
viduals forming the corporation. (2 System des heutigen Rémischen Rechts (1840)288). 
More recently Planiol and others have developed the theory that all forms of legal personality 
are in reality forms of collective property. See Planiol—Ripert, 1 Traité Pratique de Droit 
Civil Frangais (1952) 82-83. 

9F. J. Thibaut, Civilistische Abhandlungen (1814) 338-339; L.46 Ulpianus lib. 72 ad 
edictum: “Inter virum et uxorem nec possessionis ulla donatio est... ;”’ L.16 Ulpianus lib. 
73 ad edictum: “...Quod uxor viro aut vir uxori donavit, pro possessore possidetur . .. ;” 
cf. the restrictive provisions of the French Civil Code, Arts. 1081-1100, on donations either 
directly or through marriage contract between wife and husband. 

10 Equity in Roman Law (1911) 18; also, Buckland-McNair, Roman Law and Common 
Law (2nd ed., revised by F. H. Lawson, 1952) 82, 83. 

Until Justinian accorded intestate succession in the peculium. 

2 Ernst Levy, West Roman Vulgar Law. The Law of Property (1951) 7. 

3 Tbid., 67; also, Buckland-McNair, op. cit., 83. 

14 [bid., 22, 24. 

18 Grosschmid Beni, Werbéczy és az angol jog, (Werbéczy and the Law of Great Britain). 
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fiduciary transactions, initially enforceable only in conscience,'® with the 
modern Anglo-American law of trusts would yield likenesses equally striking. 
In addition to the early mancipatio familiae,” which became the most popular 
form to cover a large number of transactions for the benefit of third parties, 
testamentary or inter vivos, with expressed or merely implied stipulations, 
there developed the fiducia, the fideicommissum, and the legatum per damna- 
tionem, the last in its provisions frequently exhibiting a remarkable similitude 
to the charitable trust.’ The legal relations involved in such fiduciary trans- 
actions included the legal ownership of the fiduciary and the equitable interest 
of the beneficiary. The latter has been conceived as an in personam obligation 
of the fiduciary towards the beneficiary based upon fides; in addition a fairly 
complicated system of liens on the assets of the fiduciary and the actiones 
famosae which, in case of default, entailed dishonor and deprivation of citizen- 
ship,’* ensured compliance with the trust. 

These developments as incorporated in the Roman legislation of the fourth 
and fifth centuries, together with certain passages in the Digest,”° were general- 
ized by the Glossators in the conception of the dominium directum and the 
dominium utile,’ which manifestly resembles the legal and equitable owner- 
ship of the common law. This conception typified the feudal property system 
of the Middle Ages, when the main form of ownership, that in land, was 
divided into a variegated order of estates in one and the same holding, all 
carved out of the ultimate dominion of the sovereign. These ideas, at a later 
date, influenced Grotius to describe ownership as including the possibility 
for two or more persons to own the same property together with either equal 
or difierent rights. His views on complete and incomplete ownership and on 
feudal tenure as a sum total of legal relations divided into reciprocal rights, 


6 Inst. 11.23.1: “...et ideo fideicommissa appellata sunt, quia nullo vinculo iuris, sed 
tantum pudore eorum qui rogabantur continebantur....’’ Later, however, fideicommissa 
became regularly enforceable, cf. Windscheid-Kipp, 3 Lehrbuch des Pandektenrechts (1906) 
dd. 

7H. Lévy-Bruhl, “Nature de la Mancipatio Familiae,” Festschrift fiir Fritz Schulz 
(1951) 253 et seq. 

8 Buckland-McNair, of. cit., 179; D.33.2.14,15,16; J. Voet, Commentarius ad Pandectas, 
Liber VII, Tit. I, XII. 

'§ One of these actiones was the actio fiduciae brought by the debtor to recover his property 
given as security from the creditor after discharge of his debt. The creditor’s obligation to 
return the security was merely fiduciary. 

°° Ernst Levy, op. cit., 68. 

"The contrary opinion derives the dominium directum and dominium utile from the 
Germanic Nutz und Gewer; cf. O. Gierke, 2 Deutsches Privatrecht (1905), 368 et seg., and 
369, n.5; Edouard Meynial, 2 Mélanges Fitting, 1908, 411 et seg. This opinion was repre- 
sented in the United States by Justice Holmes, “Early English Equity,” Collected Legal 
Papers (1920) 4 et seg., who derived the origins of the British feoffee to uses and the subse- 
quent fiduciary transactions from the Germanic Gewere and Salman. Max Radin, however, 
has ascribed the success of Holmes’ theory in part to the predilection for Germanic rather 
than Roman origins that characterized the period in which Holmes wrote his famous article. 
Cf. Anglo-American Legal History (1936) 431. 
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duties, and privileges,” and not as mere derivatives of unitary power, antici- 
pated the most significant analyses of legal relations in modern times.” 

This tradition of flexible divisibility and duplication in the conception of 
property was interrupted by the Code Napoléon. It is highly significant that 
those civil law countries, which for historical reasons had remained unaffected 
by the revolutionary changes introduced by this codification in the field of 
property relations, upon close contact with the English law, have readily 
assimilated the trust concept. Such was the case in South Africa and Ceylon, 
territories of Roman-Dutch law, in the Province of Quebec in Canada, and in 
Scotland. 

The establishment of the Conseil supérieur of Quebec in 1663 introduced in 
this French colony the laws of France generally, including the cou/umes of 
Paris and the royal ordinances prior to this date.** Quebec was ceded to Great 
Britain in the Treaty of Paris in 1763 and thus remained free from the Na- 
poleonic restrictions on donations. In consequence, Quebec conserved the 
liberal policies of pre-revolutionary French law with regard to fiduciary sub- 
stitutions, testamentary and inter vivos donations, and marriage contracts 
in favor of enfants @ naitre,* which, in conjunction with exposure to common 
law influence (illustrated by the wide liberty of testation accorded in the 
Province),?* made the ground relatively easy for legislation adopting the trust 
in 1879, which has been incorporated in the Code of 1888 under the heading 
De la Fiducie in French and On Trusts in English. The Quebec experience 
was repeated in Ceylon, where the trust and the fideicommissum exist at 
present side by side.” In both countries, precedents recognizing the trust 
prepared the way, while in South Africa the trust has been introduced without 
specific legislative provision. In these jurisdictions, the courts have had no 
difficulties in interpreting instruments of trust in the light of their domestic 
institutions, such as the fideicommissum or the fiducia; the theoretical in- 
cubus of dédoublement de propriété has been avoided by construing the property 
rights under a trust—with an ease characterized as judicial rationalization 
amounting to legerdemain*—as including the apparent title of the fiduciary,” 





2 [nleidinge tot de Hollandsche Rechts-Geleerdheid (2nd ed., Leiden, 1952) 54, 151-152, 
164 et seg.; also, The Jurisprudence of Holland, Translation, notes, and commentary by 
R. W. Lee (1926) 85, 223, 247. 

23W. N. Hohfeld, Fundamental Legal Conceptions (1923) 35 et seq. 

*P. B. Mignault, “La Fiducie dans la Province de Québec,” Semaine Internationale de 
Droit (Paris, 1937) Travaux, at 37. 

25 Tbid., 38. 

26 The first trusts established in Quebec were the results of this liberty of testation; they 
are McGill University and the Fraser Institute, both in Montréal. 

27 T, Nadaraja, The Roman-Dutch Law of Fideicommissa, (Ceylon, 1949) 239. The 
Ceylon law on trusts is Ordinance No. 9 of 1917. 

°8 Tbid., 241. 

29 Estate Kemp v. McDonald’s Trustee, South Afr. L. R., 1915, A. D. 491, per Innes, 
C.J., at 504. The court held in this case that the share of one of the beneficiaries under a will, 


who died without issue, vested in her trustee in insolvency and not in the trustees or residuary 


legatees under the will. 
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but without usus, fructus, or abusus,*® and the interest of the beneficiary in 
the proceeds of the property conformably to the terms of the trust. In the 
case of conditional fideicommissa, postponement of the beneficiary’s enjoy- 
ment until the dies veni/ has been held not to preclude vesting of his rights.*' 
The donor’s intentions, whether expressed in common law or civil law terms, 
are interpreted according to the comprehensive and elastic provisions of do- 
mestic fideicommissary and other substitutions.* 

In Scotland, the gradual operation of the combination of law and equity, 
aided by the system of public records, has led easily to the establishment of 
a regular system of trusts, in which the rights of all parties are regarded as 
vested in the trustee, as in deposit, with perfect security to those interested. 
The trust is construed as a combination of two contracts, deposit and man- 
date. The object in view is always some purpose to be established. 

The developments in Louisiana, a civilian island surrounded by common 
law, are peculiarly instructive.** The Louisiana Codes of 1808 and 1825, under 
the influence of the Projet of the Code Napoléon, prohibited the establishment 
of fideicommissa, in this respect going beyond the French Code, which con- 
tained no such prohibition. This provision was regarded by both the legisla- 
ture and the courts as excluding admission of the foreign trust concept, identi- 
fied with the domestic fideicommissum.**® The traditional hostility to trusts 
was relaxed somewhat in 1882; in contemplation of the gifts about to be made 
by Paul Tulane to Tulane University, the legislature legalized donations 
mortis causa or inter vivos for educational, charitable, or literary purposes. 
After 1900, the alien quality of the trust gradually faded; subsequent legisla- 
tion enabled banks to execute trusts (1902), allowed trustees to act for bond- 
holders and noteholders (1914), and legalized trusts of limited duration (1920). 
Finally, the facility with which Louisiana wealth could be settled under trusts 
in other states, induced the enactment, after brief hesitation, of the present 
Louisiana Estates Act of 1938, which apparently has effectively buried the 
prejudice against trusts inherited from the Napoleonic era. 

Except in jurisdictions which, as above indicated, remained outside the 
influence of the French Revolution, a profound deviation in the traditional 
doctrine of the civil law regarding property was introduced by the Code 
Napoléon. The chief features of interest for present purposes in this develop- 


* Curran v. Davis [1933] Can. S. C. R. 283, per Rinfret, J., at 293. 

3! Jewish Colonial Trust Ltd. v. Estate Nathan, South Afr. L. R., 1940, A. D. 163. The 
bequest created a charitable trust to be established fifty years from the death of the testator. 
At the same time the payment of annuities to be paid out of the income of the fund should 
cease. Appellant requested payment before the dies venit of so much of the residue as was 
not required to provide for the payment of annuities. The holding of the lower court that the 
beneficial interest did not vest at the testator’s death, was reversed. 

® Loc. cit. n. 29, per Solomon, J.A., at 508. 

3G. J. Bell, 1 Commentaries on the Law of Scotland (1870) 30, 32. 

4 F. F. Stone, “Trusts in Louisiana,” 1 The International and Comparative Law Quarterly 
(1952) 368-378. 

% Succession of Franklin, (1852) 7 La. Ann. 395, cited ibid. 
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ment, characteristic of the modern civil law, are: first, a unitary conception 
of ownership, inconsistent with duplication or division of rights in rem in the 
same thing; second, the supplementary notion, elaborated in the German 
doctrine, that public registration of rights in rem involves taxative codifica- 
tion of such rights, a nwmerus clausus; and, third, the appearance of a variety 
of devices, serving in a degree the same purposes as trusts and calculated for 
practical reasons to escape the procrustean bed prepared for the evolution of 
property law by the imperious logic of these conceptions. These three factors 
are the main obstacles to the reception of the trust in modern civil law. 

The first and indeed basic obstacle to acceptance of the trust is the concept 
of autonomous and indivisible ownership. First formulated in the Justinian 
Code and then forgotten for centuries, it was again declared in Article 544 of 
the Code Napoléon, defining property as the absolute right to the enjoyment 
and disposition of things, not prohibited by law. In their respective codifica- 
tions, Justinian and Napoleon both sought to simplify an intricate network 
of customs, precedents, and local ordinances. While Justinian’s object in so 
doing was to restore the classic categories of a bygone capitalistic era, the 
Code Napoléon sought to consolidate the objectives of the Revolution, in- 
cluding notably the abolition of the feudal burdens of the ancien régime.** 
The social conditions for which it was drafted were receptive to the formulation 
of ownership as an absolute right, as the autonomous ownership in and man- 
agement of capital were imperative for the beneficial development of /aissez 
faire economy. Notwithstanding the credit due to the Code Napoléon for the 
clear logic of its legal analyses and its contribution to the theoretical refine- 
ment of modern civil law,” the fact that it imposed oversimplified and auto- 
cratic rules on the customary development of law has proved to be detrimental! 
as well as advantageous. 

This is also true of the German Civil Code. Gierke’s warnings against dis- 
carding the truly Germanistic concept of divided ownership, which custom 
and local codes had introduced, even if ‘‘as a horrible logical blunder and a 
scientifically unmotivated notion,’** and its replacement by the classical 
Roman concept, which operates as an exclusive and arbitrary rule within the 
weak boundaries of a few positive exceptions® and will lead to the total aboli- 


%6 The translation of property which was considered the basic motive and achievement of 
the Revolution (cf., H. Taine, Origines de la France contemporaine, L’ancien regime, I, 
386) was completed before the Revolution. Cf., M. Planiol, 1 Traité Elémentaire de Droit 
Civil (1911) 723; also G. Morin, “Le sens de l’évolution contemporaine du droit de propriété,” 
2 Le Droit Privé Francais au Milieu du XX® Siecle, Etudes Offertes 4 Georges Ripert 
(1950) 5. 

37 Hessel E. Yntema, ‘Roman Law and its Influence on Western Civilization,” 35 Cornell 
Law Quarterly (1949) 78. 

380. Gierke, Der Entwurf eines biirgerlichen Gesetzbuchs und das Deutsche Recht 
(1889) 324. 


39 [bid., 323. 
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tion of private ownership, have proved prophetic. Suffice it to point to the 
gradual separation of ownership and control,*® to the dissociation of legal 
ownership and actual use," to the statutory restrictions imposed on private 
property by the welfare state,” to the legislative developments which deprive 
landowners*® and owners of housing and commercial units‘ of free disposal 
over their property. 

These developments are of course effects of fundamental changes in the 
entire social structure and not merely of the formulation of autonomous and 
exclusive ownership in modern codifications, as the example of Great Britain 
sufficiently displays. But the emphasis on the change in and the departure 
from an established ideology would be less accentuated had the modern civil 
law operated with an ownership concept more adaptable and less rigid. The 
ideology represented in the modern codes is the myth of and belief in the 
power of private capital, a word that became the symbol of ownership. The 
new ideology that is supplanting the old is the myth of the liberation of the 
masses from the oppressions of capital and their endowment with human 
dignity.*° In the course of this liberating process legal values are being re- 
versed; acquired riches have ceded their predominance** to the supreme value 
of the human individual” and to the basic rights inherent in this value. These 
rights, however, are stated in the form of the old myth; they are conceived of 
as new property rights of individuals. The right to life, the right to work, and 
the right to education (culture) are considered as commercial property, cul- 
tural property, or collective property of workmen in an industry. This process, 
dismembering property as envisaged in the codes, certainly does mark the 
end of the autonomous dominium of the individual over things;* at the same 
time it signifies the ‘‘proletarization of civil law” resulting from the collectiv- 
ization of rights and the elimination of individual responsibility.” Its danger 
lies in ‘‘the new belief in the magic power of controlled economics over chang- 


© Berle and Means, The Modern Corporation and Private Property (1932) 9. Cited in W. 
Friedmann, Law and Social Change in Contemporary Britain (1951) 14 et seg. 

"R. Théry, “De I’Utilisation 4 la Propriété des Choses,” 2 Le Droit Privé Frangais au 
Milieu du XX°* Siécle, 18. 

"W. Friedmann, Law and Social Change in Contemporary Britain (1951) 25. 

8 [bid., 26, British Agriculture Act, 1947, Pt. II.; French Law of April 13, 1946, discussed 
in R. Savatier, Les Métamorphoses Economiques et Sociales du Droit Civil d’Aujourd’hui 
(2nd. ed., 1952) chapter: Fermages et Métayages. 

 [bid., at 73; Loi du 10 juin 1944. Cf. G. Morin, “Le Sens de l’Evolution Contemporaine 
du Droit de Propriété,” 2 Le Droit Privé Francais au Milieu du XX° Siecle, 9-10. 

It is doubtful, however, whether the liberating verbiage does not carry an unfortunate 
implication for those liberated. As Savatier has observed, the French farmers, for instance, 
assuredly possessed human dignity prior to the preamble of the Law of April 13, 1946, 
cf. op. cit., 205, 223 et seq. 

6 [bid., 225. 

7G. Morin, loc. cit., 15. 

8 /bid., 16. 

"’ R. Savatier, op. cit., 297-299. 
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ing realities’’®° 
considerations.*! 

The second obstacle asserted against adoption of the trust in the civil law 
is the principle of publicity construed as requiring a mumerus clausus or 
taxative enumeration of real rights. Investigation evinces that in this conclu- 
sion, theory, inspired by the nominalistic influence of a seductive name, has 
found in the absence of codified provisions a remarkable principle that violates 
the requirements of practical life.® In effect, this is the doctrine: (a) all trans- 
actions creating iura in rem must be entered in the official register; (b) the 
types of in rem transactions are stated in the Code; ergo (c) transactions not 
contained in the Code can not be entered, and (d) the number of ius in rem 
transactions is necessarily closed. 

This doctrine was first formulated in Germany in the Motive zu dem Ent- 
wurfe eines Biirgerlichen Gesetzbuches,®* published in 1888. Soon after its appear- 
ance, strong objections were voiced against this theory,™ on the ground that 
there might be other rights in rem than those contained under the various 
headings of Book III of the BGB, as indeed there are already such rights within 
the BGB but under different headings.® Nevertheless, with amazing speed, the 
numerus clausus doctrine was taken at face value in the various commentaries 
on the German Civil Code®® and by the Swiss theorists.” In the face of such 
authorities, it might be thought that the German and Swiss codes should con- 
tain corresponding restrictions, but they do not. The basis of the rule is found 
elsewhere—in the allegedly strict division between iura in rem and iura in 


and mystical reliance on social and national over economic 


50 W. Friedmann, op. cil., 33. 

51G,. Ripert, Aspects Juridiques du Capitalisme Moderne (1951) 263. 

52Q. Gierke, op. cit., 315. 

53 Amtliche Ausgabe (1888) 3: “‘. .. die Betheiligten kénnen nur solche Rechte begriinden, 
deren Begriindung das Gesetz zuldsst. Die Zah] der dinglichen Rechte ist daher nothwendig 
eine geschlossene.” 

540. Gierke, op. cit., VI. Abschnitt, Das Sachenrecht des Entwurfes; E. Fuchs, Das 
Wesen der Dinglichkeit (1889); L. Jacobi, Entstehung und Inhalt des Entwurfs eines biir- 
gerlichen Gesetzbuches fiir das Deutsche Reich. Vortrag gehalten in der Juristischen Gesell- 
schaft zu Berlin (1888). 

55 Alfred Schultze, ‘““Treuhinder im geltenden biirgerlichen Recht,” 42-43 Jherings 
Jahrbiicher fiir die Dogmatik des Biirgerlichen Rechts (1901) 25-27, mentions the husband’s 
right of administration and to usufruct on the wife’s separate property; the right of usufruct 
of the parent or guardian on the child’s property; the future interests of the “Nacherbe.” 

66 E.g., Planck’s Kommentar zum Biirgerlichen Gesetzbuch (4th ed., 1920) 7. 

57 Cf. Hermine Herta Meyer, “Trusts and Swiss Law,” 1 International and Comparative 
Law Quarterly (1952) 379. 

58 The codified basis of this rule is Par. 137 of the BGB. It reads: “Die Befugnis zur Ver- 
fiigung iiber ein verdusserliches Recht kann nicht durch Rechtsgeschift ausgeschlossen oder 
beschrankt werden. Die Wirksamkeit einer Verpflichtung iiber ein solches Recht nicht zu ver- 
fiigen, wird durch diese Vorschrift nicht berihrt.”’ [Translation—The power to dispose of an 
alienable right can not be excluded or restricted bya legal transaction. The effectiveness of an 
obligation not to dispose of such a right is not affected by this provision.] 

Articles 970-977 of the Swiss Civil Code contain regulations merely with respect to the 
techniques of registration. Regarding the provisions of the French Civil Code, see p. 213 
infra. 
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personam, which isolates the law of things (Sachenrecht) from the law of obliga- 
tions and, indeed, from all other branches of law. While party autonomy is 
largely allowed in the field of obligations, it is excluded in the field of property.” 
In regard to trusts, since any arrangement between the parties to establish a 
trust would involve an in rem burden on the trust res and thus would extend 
the concept of property to the claims and future interests of the beneficiaries, 
such arrangement can have no in rem effects, as no continental code includes 
the trust among its types of iura in rem. This reasoning is considered logically, 
dogmatically, systematically, and teleologically correct, as well as rechtssys- 
temalisch.®© 

In France, public registration was introduced in 1855 as a practical measure 
for the protection of mortgagees and has subsequently been extended to other 
types of rights in rem and even certain personal contracts." Until recently at 
least, there was no need to formulate the theoretical basis, no hint of a numerus 
clausus. To the contrary. Marcel Planiol, in the 1911 edition of his treatise™ 
concurs with Gierke against conceiving a ius in rem as an exclusive relation 
between a man anda thing. Legal relations exist only between persons. A trans- 
action establishing real rights is conceived of as a contract between the owner 
and the illimited number of individuals who are constrained to respect the 
owner’s tus in rem. The 1926 edition of the Traité Pratique de Droit Civil Fran- 
cais similarly states that the pertinent legal provisions are merely enunciative, 
not prohibitive and that there is no legal obstacle to party autonomy in the 
creation of real rights. Such theoretical autonomy, however, is subject to the 
practical difficulty that publicity is provided only for a limited number of real 
rights. But in the 1946 edition of the Traité Elémentaire of Planiol* it is stated 
on page 853 that the number of real rights is closed, while on pages 1050 and 
1230, reference is made to the insufficient co-ordination of the legal rules on 
publicity on the one hand, and the merely theoretical interest in the matter on 
the other. The fact is, as evidenced by the trends of legal development in 
France, that the registration of title with allegedly in rem effects may be ren- 
dered null and void through the emerging in rem effects of possession (occupa- 


5? Gierke, op. cit., 281 et seq. 

8° W. Siebert, Das rechtsgeschaftliche Treuhandverhaltnis (1933) 247-257. 

*! Code Civil (ed. Dalloz, 1950) 846-850. 

2M. Planiol, Traité Elémentaire de Droit Civil Francais (1911) 658 et seg. 

83M. Planiol—G. Ripert, Traité Pratique de Droit Civil Francais (1926) 52 et. seq. 

*'G. Ripert—J. Boulanger, 1 Traité Flémentaire de Droit Civil de M. Planiol (1946) 
853, 1230, 1050. 

*° R. Savatier, Les Métamorphoses Economiques et Sociales du Droit Civil d’Aujourd’hui 
(1952) 72 et seqg.; G. Morin, “Le Sens de Evolution Contemporaine du Droit de Propriété,” 
2 Le Droit Privé Francais au Milieu du XX° Si&cle (1950) 8 ef seg. Hauriou taught the doctrine 
of administrative rights in rem as contrasted with civil rights in rem as early as 1908. C/. 
Maurice Hauriou, 3 Notes d’Arréts sur Décisions du Conseil d’Etat et du Tribunal des Con- 
flits, (1929) 286. 

Referring to the inalienability of property in the public domain, Hauriou states: 


“En méditant cet exemple et quelques autres, on est conduit 4 formuler cette proposition 
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There is no doubt that official registration does offer protection to third 
parties. The prima facie validity of the official register however, may, and 
indeed at times does, serve as a cover for simulated transactions, usually trans- 
fers of property to fiduciaries. In such cases, the courts are bound to investigate 
the simulated deed. The general practice is to uphold the validity of the official 
registration, unless the simulated transaction violates public policy or a strict 
prohibition of law.® 

If the legal mind were disposed to overcome those obstacles it has created,” 
neither the principle of publicity nor the rule of numerus clausus would be 
serious objections to the trust concept. The publicity of the official registers 
could well serve to protect the beneficiary under a trust, as is indeed the case 
in Quebec® and in Scotland.” The numerus clausus rule, on the other hand, 
which has no apparent practical value, might well be left to the museum of 
Begriffsjurisprudenz. The same result might be reached by granting parties 
the same autonomy in the creation of real rights as in the creation of obliga- 
tions. As this seems unlikely in view of the departure from the classic concepts 
of liberalism with regard to individual freedom in contracting and the accen- 
tuation of legal positivism,” legislative enlargement of the list of real rights to 
include trusts with in rem effects is indicated. Or, as has been suggested for 
Germany,” the famous Article 137 of the BGB might be elaborated to provide 
for the Treuhdnder rights of administration with in rem effects, subject to the 
Vollrecht of the settlor. 

The activities of human beings, their basic motives and volitions, do not 
depend on the legal system under which they live. Both the Roman law and 
the common law have recognized and endeavored to realize by appropriate 
proceedings the essential purpose of the trust, namely, to protect third party 
beneficiaries through the activity of a disinterested intermediary. The fact that 





otal: qu’il existe des droits réels de nature administrative, se distinguant des droits th 
de nature civile, en ce qu’ils sont résolubles ou rachetables pour les besoins du service, et que 
si les droits réels civils non résolubles et non rachetables sont inconciliables avec |’inaliéna- 
bilité du domaine public, les droits réels administratifs, résolubles ou rachetables pour les 
besoins du service, sont parfaitement compatibles avec !’inaliénabilité, surtout lorsqu’ils 
constituent un moyen normal d’assurer une utilisation du domaine public qui soit dans le 
sens de sa destination.” /bid., 286 


66 BGE 72 I 334 (1946); BGE 72 II 67 (1946); /bid. II 358 (1946); Trustee in Bankruptcy 
of Concustill Senlihy v. Moro Vallejo, 6 Jurisprudencia Civil, 2d Series, 1944, at 124,146; 
Pérez Lépez v. Navarro Arranz, 6 Jurisprudencia Civil, 2d Series, 1944, at 788 (discussed 
by Joaquin Garrigues, “‘Law of Trusts,” 2 American Journal of Comparative Law (1953) 32.) 

67 F, Weiser, Trusts on the Continent of Europe (1936) 9. 

68 R. H. Mankiewicz, “L’Assimilation du ‘Trust’ 4 Titre Gratuit dans la Province de 
Québec,” Actes du Congrés International de Droit Privé (Rome, 1951) 251; also, id., “La 
Fiducie Québécoise et le Trust de Common Law,” 12 Revue du Barreau de la Province de 
Québec (1952) 18. 

*C/..n. 33. 

7° Hessel E. Yntema, “‘ ‘Autonomy’ in Choice of Law” 1 American Journal of Comparative 
Law, (1952) 356. 

1 W. Siebert, op. cit., 420 et. seq. 
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the need for transactions of this character has caused the modern continental 
systems also to admit various devices serving purposes similar to those of the 
trust is the source of a third obstacle to the reception of the trust concept in 
these systems. The domestic means are preferred, and the more nearly these 
approach the trust, the more effectively do they argue for the rejection of the 
alien institution. That these means, involving circumvention of existing legal 
provisions, are typically more complicated than the trust, may be illustrated 
by an illuminating development in French law, the fondation. This example is 
selected on account of the fundamental similarity of the charitable and cultural 
foundations in France to the common law charitable trusts and the cy prés 
doctrine. 

The Code Civil, preserving a ‘‘malevolent silence on the question,’ has no 
provision, providing for or prohibiting, foundations. These were generally 
abolished during the Revolution, but they commenced to revive as early as 
1806, as the result of an avis of the Conseil d’Etat of that date recognizing the 
existence and the public utility of charitable societies, to which gifts might be 
made.”* On the other hand, since Article 906 of the Code prohibits testamentary 
or inter vivos donations to persons not yet in being, such dispositions in favor 
of a foundation not yet established were invariably annulled by the civil courts, 
even if the authorization was granted subsequently by the Conseil d’Etat. 
Beginning with the middle of the last century, however, another divergent line 
of practice developed. As there is no legal prohibition against establishing a 
foundation by way of a legacy to one or several individuals in being, who are 
charged by the terms of the will to carry out such provisions, the courts, on 
the basis of their power to interpret testamentary provisions in the light of the 
intention of the donor, have validated such foundations, provided they are 
expressed in terms of legs a charge de fonder.’ This practice of testamentary 
interpretation has been carried further, the primary emphasis being on the 
purpose and the beneficiaries of such bequests, while the foundation itself has 
been of secondary concern.” It is difficult to imagine that the dynamic genius 


2 For an excellent résumé of this topic see Professor Savatier’s comment on the case De 
Renesse c. Robineau et al., D. 1928.2.121; cf. R. Savatier, “La Fiducie en Droit Frangais,” 
Semaine Internationale de Droit (Paris, 1937) Travaux, 57 et seq. 

73 Louis Canet, “Le Régime des Fondations en France,” Le Conseil d’Etat—Livre Jubilaire 
(1952) 434. 

* The distinguished French Académie Goncourl was founded by such means. Edmond 
de Goncourt left his property to a literary foundation composed of ten writers. First, he 
named Alphonse Daudet and Léon Hennique testamentary executors, but later, upon re- 
ceiving thorough legal advice, he appended a codicil to his testament in which he named 
them residuary heirs. Cf. 3 Colin-Capitant, Cours Elémentaire de Droit Civil Francais (1921) 
694. 


78 Cf. De Renesse c. Robineau et al., D 1928.2.121. The court validated a legacy for the 
creation of a foundation destined to provide for the poor widows and orphans of the Banque 
de France, and in case of a shortage in this category of beneficiaries—a fairly unlikely event 
considering the date of the testament:1918—to the poor orphans and widows of the Crédit 
Lyonnais. Held, that the unequivocal terms of the legacy left no doubt regarding the inten- 
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which thus has devised the fondation without statutory authority should be 
troubled by the idea of a trust.”® 

The French fondation is only one of an array of institutions analogous to the 
trust to be found in the modern civil law, in which funds are devoted to or a 
function is conceived in terms of a certain purpose. Examples of funds thus 
earmarked (patrimoine affecté, Zweckvermégen), or as we should say subject 
to a trust, include the assets of a variety of charitable, cultural, etc., founda- 
tions, bankrupt estates, decedents’ estates, the Swiss family foundations,” and 
the property conveyed in Germany under a Sicherungsiibereignung by the 
debtor to the creditor to be applied by the latter exclusively in discharge of 
the debt.” Likewise, the interests of the beneficiary of a stipulation pour autrui 
in French law, conceived as an abstract entity, are very similar to those 
of a beneficiary under an analogous common law trust.’* 

On the other hand, certain types of activities regarded as functions directed 
to the performance of a given purpose have been formulated in German legal 
theory as Partei kraft Amtes:° such for example are the functions of testa- 
mentary executors, administrators of estates, and administrators of funds in 
bankruptcy. This idea is carried further in the conception neutrales Handeln,°' 
signifying activities quasi-detached from the acting individual and imputed to 
the fund on behalf of which they are performed. The latest German Treuhdnder 
laws, enacted in Western Germany during the military occupation,™ vesting 





tions and the beneficiaries of the de cujus, and although the foundation was not yet in being 
at the time the legacy was made, the beneficiaries were, and so was their need for maintenance 
and care. Their need to this effect validates the legacy. 

76 Swiss law exhibits an analogous development based on precedents and not on codified 
provisions. It is the fondation fiduciaire, funds donated for certain charitable, etc., purposes 
to foundations already in being. The two outstanding decisions in this matter are, Parli 
social-démocratique de Granges c. Griitli, R. off. 1920, II, 25; and Fehr c. Fondation de la Com- 
munaulé suisse-allenande de Gencve, R. off. 1922, IT, 158. Cf. F. Guisan, “La Fiducie en Droit 
Suisse,”’ Semaine Internationale de Droit (Paris, 1937) Travaux, at 104. 

77 Erich Huber, “Trust and ‘Treuhand’ in Swiss Law,” 1 The International and Compara- 
tive Law Quarterly (1952) 66; id., Actes du Congrés International de Droit Privé (Rome, 1951) 
209; Konrad Bloch, “Der anglo-amerikanische Trust und seine Behandlung im internationalen 
Privatrecht,” 46 Schweizerische Juristen-Zeitung (1950) 68. But cf. Hermine Herta Meyer, 
“Trusts and Swiss Law,” 1 The International and Comparative Law Quarterly (1952) 379. 

734. Nussbaum, “Sociological and Comparative Aspects of the Trust,” 38 Columbia 
Law Review (1938) 416; W. Siebert, op. cit. 366 and n. 4; F. Weiser, op. cit., 28 et seq. 

79H. Batiffol, “The Trust Problem as Seen by a French Lawyer,” 33 Journal of Com- 
parative Legislation and International Law (1951) 24; cf. G. Ripert-J. Boulanger, 2 Traité 
Elémentaire de Droit Civil de Marcel Planiol (1949) 228. 

89 Lent, “Zur Lehre von der Partei kraft Amtes,” 62 ZZP, 176 ef seq.; cf. loc. cit.n. 81 infra, 
at 268 and n. 1. 

31H. Dalle, “Neutrales Handeln im Privatrecht,” 2 Festschrift Fritz Schulz (1951) 268 
et seq. 

® Bavaria: Gesetz Nr. 67 iiber die Bestellung von Treuhindern fiir Vermégen unter 
Vermégenskontrolle, 19 Juni 1947; Wiirttemberg-Baden: Gesetz Nr. 218 (Treuhandergesetz) 
4. Mirz 1948; Bremen: Gesetz v. 25. Oktober 1948 (Treuhiandergesetz); Héfeordnung fiir 
die Britische Zone, 24. April 1947. 
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the Treuhdnder with administrative functions which the owners of the prop- 
erties involved are not in position to discharge, have been thus construed. The 
lack of a clearly defined German Treuhand notion, blended with the influence 
of Anglo-American trust terminology, creates an amorphous legal situation 
as respects the various duties and responsibilities arising under these laws.* 

Additional examples of trustee-like functions are those of the guardian,* 
the husband in dealing with the community estate,®> the testamentary execu- 
tor,*® the executor in bankruptcy,” the German Kommissionar,® and the func- 
tions created by fiduciary transactions, including the French préte-nom® and 
those generically described in Germany and Switzerland as Treuhand 
activities.*° 

Continental courts are certainly not at a loss when presented with contro- 
versies arising from fiduciary, Treuhand, or acknowledged trust transactions.” 
Common law trusts are recognized,” and may even be considered as subject 
to domestic taxation.” In addition, in controversies involving questions of 
private international law, courts ascribing valid domestic effects to a trust, 
necessarily recognize its existence and validity.™ 

Why then are there no trusts in the civil law? If, as the record outlined above 
suggests, the principal obstacles offered in explanation are factitious, they must 
reflect underlying attitudes. Doubtless, among these are adherence to tradition 
and aversion to an alien concept on the part of those indoctrinated in the civil 
law, for fear that the existing structure of legal ideas might be unsettled by its 
admission. But these considerations do not explain how or why the distinctive 
contrast between the common law and the civil law with respect to trusts has 
occurred. 

It may be suggested that the explanation is partly jurisdictional, partly 
ideological. On the one hand, the equitable jurisdiction of the chancellor for 


8H. Dalle, loc. cit., 281 et seq. 

* F. Guisan, loc. cit., 99, 100; P. Lepaulle, “Civil Law Substitutes for Trusts,” 36 Yale 
Law Journal (1926-27) 1135 et seg., F. Weiser, op. cit., 17. 

85 A. Schulze, loc. cit., 26; G. Ripert-J. Boulanger, 3 Traité Elémentaire de Droit Civil 
de Marcel Planiol (1951) 192 et seg. 

°F, Guisan, loc. cit., 102 et seg.; W. Siebert, op. cit., 420 et seg.; P. Lepaulle, Traité Théori- 
que et Pratique des Trusts (1932) 69, 70, n. 1.; A. Nussbaum, /oc. cit., 417; Max Rheinstein, 
“European Methods for the Liquidation of the Debts of Deceased Persons,” 20 Iowa Law 
Review (1934-35) 472, 473, n. 77. 

W. Siebert, op. cit, 381 et seg.; F. Weiser, op. cit., 17. 

88 F. Weiser, op. cit., 18 et seg., 42. 

*° Tbid., 57 et seq.; A. Nussbaum, loc. cit., 414; 72 BGE IT 67, at 73 (1946). 

% 72 BGE I 125 (1946). 

* ERG &, 217; ERG 91, 16; ERG 127, 8, 341; ERG 133, 84; Swiss cases cited in n. 
65 supra. 

@ A. Nussbaum, loc. cit., 424 and cases cited; P. Lepaulle, op. cit., 365-368 and cases cited; 
F. Weiser, op. cit., 69-70. 

75 BGE I 315 (1949). 

* Konrad Bloch, “Der anglo-amerikanische Trust und seine Behandlung im internationalen 
Privatrecht,”’ 46 Schweizerische Juristen-Zeitung (1950) 68. 








218 THE AMERICAN JOURNAL OF COMPARATIVE LAW 





centuries formed a familiar and useful part of the English legal system, cor- 
recting or supplementing the basic common law. To the Anglo-American jurist, 
therefore, duplication of the ordinary remedies by relief in equity and conse- 
quent division of rights does not seem anomalous, as it must to the continental 
jurist, imbued with the unitary, logical scheme represented by the civil code, 
sharply distinguishing rights in rem and in personam.® This distinction of 
course had not troubled the chancellor in England, who, as Maitland ob- 
served,** was concerned merely to do equity in scandalous cases.”: * 

In addition, the Code \apoléun, followed by more recent civil codes, filled 
the vacuum created by the abolition of the complex and servile feudal law of 
property, with the simple, seductive concept of individual liberty, expressed 
as an absolute power of enjoyment and disposition vested in the owner. This 
not only fulfilled the political and economic convictions of the time, but it 
appealed to the profound instinct of human beings to have and to hold,—to 
their cravings for security and power. Mankind lives by fictions, by the ideas 
he constructs to build a tolerable world. Indeed, the survival of society depends 
in no small degree upon the capacity of legal rules to canalize power into its 
institutions. The definitions of property in the modern codes,” all in terms of 





% Although not displaying such a sharp distinction between rights im rem and in personam, 
the common law notion of property is more abstract and analytical than that of the civil law. 
Indeed, in the course of time, the elaboration of ideas of property in the common law became 
like a mathematical calculus, effectively abstracted from its physical basis. Cf. F. H. Lawson, 
“Rights and Other Relations In Rem,” Festschrift fiir Martin Wolff (1952) 114; id., The 
Rational Strength cf English Law (1951) 79; C. R. Noves, The Institution of Property 
(1936) 518 et seg. 

% Equity (1910) 29, 30. 

% For description of the current trends in English equity and the increased rigidity of 
received concepts in its application, see especially, Lord Justice Denning, ““The Need for a 
New Equity,” Current Legal Problems 1952 (1952) 1 ef seg. 

*8It is of interest to observe that, in France, the jurisprudence of the Conseil d’Ftat 
has developed certain remedies alongside of the voie ordinaire, but these are too recent and 
the extent to which they parallel the civil remedies too limited te affect the basic approach 
of the civil law as such—where the two systems do impinge, as in the case of fondations, 
the ideas elaborated by the Conseil d’Etat are segregated as public law. Cf. loc. cit. n. 72. 

* A few examples: 

BGB § 854: “Der Besitz einer Sache wird durch die Erlangung der tatsiichlichen Gewalt 
iiber die Sache erworben. Die Einigung des bisherigen Besitzers und des Erwerbers geniigt 
zum Erwerbe, wenn der Erwerber in der Lage ist, die Gewalt iiber die Sache auszuiiben.” 

$903: “Der Eigentiimer einer Sache kann, soweit nicht das Gesetz oder Rechte Dritter 
entgegenstehen, mit der Sache nach Belieben verfahren und andere von jeder Finwirkung 
ausschliessen.” 

Code Civil, Art. 544: “La propriété est le droit de jouir et disposer des choses de la maniére 
la plus absolue, pourvu qu’on n’en fasse pas un usage prohibé par les lois ou les réglements.” 

Art. 550; Le possesseur est de bonne foi quand il posséde comme propriétaire, en vertu 
d’un titre translatif de propriété dont il ignore les vices.” 

Swiss Civil Code, Art. 641: “Le propriétaire d’une chose a le droit d’en disposer librement, 
dans les limites de la loi. Il peut revendiquer contre quiconque la detient sans droit et re- 
pousser toute usurpation.” 

Art. 919: Celui qui a la maitrise effective de la chose en a la possession. . . . 

USSR Law of August 7, 1932: “Preamble: public property ...is the basis of the Soviet 
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power, are an outstanding illustration of this process. Thus, in a degree, prop- 
erty has been equated with power, symbolizing the increasingly mythical fic- 
tion of control, exclusive, unlimited, and inviolable. But England has shown 
that this idea is not necessary to preserve civil liberty. 

VERA BOLGAR* 





regime. It is sacred and inviolable, and persons guilty of offenses against it shall be regarded 
as enemies of the people.” cited in V. Gsovski, 1 Soviet Civil Law (1948) 562. 

In addition to codified provisions, two samples from treatises: Vinding Kruse, The Right 
of Property (1939) 404, 424: ‘Possession is the external visible relation of power between a 
person and an external object at any given moment;... The external relation, possession, 
is easier for human thought to understand than the other relation, [legal] attribution. ... 
We have seen that ideas of primitive law, to which mankind stubbornly clings in the field of 
preperty law more than in any other field, still obscure a free view.” 

Karl Renner, The Institutions of Private Law and their Social Functions, London, 1949, 
at 107: “We see that the right of ownership thus assumes a new social function...a de 
fa:lo right is added to the personal absolute domination .... This right is not based upon 
w special legal provision. It is the power of control, the power to issue commands and enforce 
tiem.” 


* Research Associate, University of Michigan Law School. 


WEST GERMAN SUCCESSION TO FARM LAND! 


Historically, agricultural land holding in Western Germany presented two 
basic problems. The first arose from the scattered nature of agricultural hold- 
ings, an inheritance from the feudal days of strip farming, and the second from 
the tendency during the nineteenth and early twentieth century to distribute 
already small estates to all the heirs of a deceased owner. The former problem 
was attacked during the nineteenth century by the device of Arrondierung, or 
the enforced pooling of all lands in a given area and their redistribution in 
unified sections to their former owners. The latter problem was dealt with by 
providing legal means to prohibit the break up of estates and to insure their 
transmission as units to a single heir upon the death of their owner. This solution 
moved through three historic phases. The first is represented by the attempt to 
solve the situation on the basis of local custom and local legislation. The 
second by the extension of local customs and statutes to the entire Reich by 
uniform legislation passed under the Nazi regime. The third, and current stage, 
is the attempt of the occupation authorities to restate the law following the 
defeat of Hitler and the establishment of the occupation zones in Western 
Germany.” 

! The author wishes to express appreciation to the following persons who have aided in the 
gathering of material for this article. Mr. F. S. Hannaman, Chief, Legal Services Division, 
Office of the U. S. High Commissioner for Germany; Mr. M. A. Robb, Chief, Informa- 
tion Services Division, British Control Commission for Germany; Dr. Wilhelm Hoegner, 
Staatsminister des Inneren, Munich; Dr. Rath, Regierungsdirektor, Wiesbaden; and The 
Ministry of Interior at Bremen. 

? The situation in Eastern Germany is not discussed since it presents a problem in itself 
and detailed information on the operation of the Soviet policy is not available. The general 
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The period of customary and local laws was characterized in the West 
German States by the acceptance of the concept of the Hof, or hereditary 
estate. Under this system the farm owner had the privilege during his life of 
designating all or part of his agricultural holdings as a Hof which upon his death 
was to devolve upon a single heir called an Anerbe. This was accomplished 
by the owner voluntarily enrolling his land on the Hofrolle. This act had no legal 
significance during the owner’s life, but upon his death the enrolled estate passed 
as a unit either to the eldest son, or failing male issue, to the eldest daughter. 
In some instances the youngest son was preferred; whether this was so or not 
depending upon local custom. The entire system was governed by local usages 
and statutes, the validity of which were recognized by section 64 of the Intro- 
ductory Law of the Civil Code of 1900.* It is obvious that the Anerbe bears a 
resemblance to the Roman law heres, in that he receives the agricultural estate 
as a universitas subject to certain claims against it by the co-heirs and creditors 
of the estate. The economic advantage of this scheme is apparent and it gained 
wide, though divergent, prevalence in Western and Southern Germany during 
both the Imperial and Weimar regimes. 

With the advent of the Nazis the system was specifically recognized and 
universalized. The reason for the enthusiastic adoption of the scheme lay both 
in economic and ideological considerations. The National Socialist Movement 
on its philosophical side was obsessed by the concept of Blood and Soil, the 
German peasant (Bauer) being looked upon as the preserver of the German 
blood in intimate contact with the German land and therefore the backbone 
and strength of the Aryan Reich. Farming was accordingly viewed not as a 
commercial undertaking but as a way of life, the preservation of which was 
of cardinal importance. In addition, the peasantry furnished manpower for 
the national army and for the industrial plants while their innate conservatism 
made them dependable allies of the government and a source of recruitment 
for the party organizations. Moreover, the official policy of striving for eco- 
nomic self-sufficiency underscored the need for rationalizing and improving 
the productivity of agricultural lands.‘ 

The attainment of these goals was made difficult by the deplorable economic 
plight of the peasantry at the time of Hitler’s rise to power. Mortgage burdens, 
depressed agricultural prices, uneconomic holdings, and high taxation were 
driving the peasantry from the land and the National Socialist Government 





provisions of the Soviet law can, however, be summarized as follows: (1). Confiscation with- 
out compensation of all estates of 100 hectares or more. By July of 1947, some 3,041,000 he. 
were so seized and redistributed to some 496,795 families in holdings ranging from 8.4 to 0.5 he. 
(2). Prohibition of the sale or lease of agricultural holdings. (3). Institution of a Peasants Mu- 
tual Aid Committee and the development of peasant co-operative associations. It has not been 
possible to determine the limitations placed on succession to land although indications are 
that attempts are made to preserve it as a unit. See: G. Kharakhashyan, “Land Reform in the 
Soviet Zone of Germany,”’ New Times, No. 3., 12 January, 1949. 

3 Einfiihrungsgesetz zum Biirgerlichen Gesetzbuche, Art. 64. 

‘See in this connection: Caesare Santoro: Hitler Germany (Berlin, 1938) 289 ef seq. 
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early made determined efforts to remedy these conditions. The creation of the 
Reich Food Estate, a corporative organization of producers, sellers and proces- 
sors of foods stuffs was a step in this direction. This governmentally controlled 
agency, it was hoped, would rationalize the production and distribution of 
food, improve the economic position of the farmers, and advance the cause 
of self-sufficiency in agricultural and other raw materials.* In addition, sup- 
plementary legislation provided for the maintenance of minimum agricultural 
prices and government purchase and storage of food along lines not dissimilar 
to the AAA programs in the USA. Lastly, the attempt was made to stabilize the 
size of ‘minimum ’’ farm holdings and to insure their transmission as undivided 
units to a single heir. 

The basic statute seeking to accomplish this purpose was the Hereditary 
Farmlands Act of 1933.° This statute extended to the entire Reich the principle 
of privileged succession to farm estates (A nerbenrecht) already current in Western 
Germany. The term Hof was replaced by a new one—Erbhof, roughly translat- 
able as hereditary farm. However, where the Hof had formerly been the voluntary 
creation of the farmer himself on the basis of local regulations and customs, 
the principle of the Erbhof was now compulsorily extended to all farms of less 
than 125 hectares (approximately 310 acres) provided they were capable eco- 
nomically of sustaining the farmer and his family. Under the statute, the Bauer 
(peasant—holder of a hereditary farm) was forbidden to alienate, mortgage or 
encumber the land without the consent of the Inherited Farmhold Court which 
was expressly set up for the handling of matters relating to Erbhéfe. Existing 
mortgage encumbrances were either paid off or refinanced under governmental 
supervision on terms advantageous to the farmer, who was forbidden to subse- 
quently pledge the land as security for debts. Upon the death of the owner of 
the Erbhof the land automatically devolved as a unit, including all movables 
and fixtures directly connected with its operation, upon a single heir who was 
charged with operating it in a manner satisfactory to the government. The 
right of a person to hold and operate a farm was dependent upon his being a 
German citizen of Aryan descent (traceable back to 1800) and in addition upon 
his demonstrated ability to administer it in a productive manner. Failing any of 
these conditions, the statute directed his removal from the land and the granting 
of the estate to the next qualified person in line of succession. Should no such 
person be qualified, the land reverted to the State. The devolution of estates of 
this character upon the occasion of the death of the owner was free from in- 
heritance and acquisition taxes. 

In the naming of the heir to an Erbhof the statute gave a privileged position 
to the male line, and failing a direct male descendant, brothers and nephews 


5 See the essay by R. W. Darré, “The National Food Estate,”’ reproduced in Germany 
Speaks (London, 1938) 148, et seg.; and D. I. Christy and G. P. Boals, “Germany Adopts 
New Land Ownership Law,” 16 Journal of Farm Economics, (April, 1934) 526. 

* Reichserbhofgesetz, September 29, 1933 (RGBL 1.S 685), Reproduced in Documente 
der Deutschen Politik, Band !, (6th Edition, Berlin, 1940) 252 ef seg. All references are to this 
text. 
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of the deceased were preferred to daughters. The institute heir was obliged to 
maintain the co-heirs until the age of maturity and, in addition, to provide as 
far as possible for their education in some trade or profession. Upon reaching 
maturity, such co-heirs were expected to fend for themselves, although the 
statute granted them the right to return to the farm for periods of recuperation 
should their ventures in the outside world prove, through no fault of their own, 
unsuccessful. 

The result of these provisions was to force off the farms all persons not needed 
for their operation, thus creating a pool of available manpower for the army, 
party organizations and industry. As E. J. Cohn has pointed out, this policy 
also resulted in the creation amongst the peasantry of strong support for the 
government’s policy of the ‘‘push towards the East,” since only by the acquisi- 
tion of new lands could a place be found for the younger peasants desirous of 
setting up farms of their own.’ 

The defeat of the Nazi regime and the occupation of Western Germany by 
the United States, Great Britain and France necessitated a reconsideration of 
the regulations governing the succession to agricultural land. The economic 
necessity of preserving workable agricultural units was still present and the 
allied powers desired to retain as far as possible the legal provisions discourag- 
ing the partition of peasant estates. On the other hand, certain statutory 
sections reflecting Nazi theories were considered unacceptable and their removal 
was accordingly resolved upon. The situation was met by the passage of the 
Allied Control Law Number 45 of February 20, 1947.8 This was a general 
statute which repealed specifically the Nazi legislation relating to hereditary 
farms and declared the local legislation in existence as of January 1, 1933 to be 
again in effect insofar as it did not conflict with any existing laws or decrees 
of the Control Council. This in effect placed the regulation of succession to farm 
lands on the basis of local legislation and custom insofar as these regulations 
were not contrary to the provisions or policies of the Allied Control Law of 
1947 or the implementations thereof enacted or to be enacted by the three 
zone commanders. Article XI specifically conferred upon the zone commanders 
the power to issue all necessary rules and regulations for their respective zones 
for the carrying out of the provisions of the basic act. 

In regard to agricultural lands, the Allied Contro] Law provided that con- 
veyance inter vitos of agricultural or forest lands, or the mortgaging or leasing 
thereof, was to be valid only with the approval and consent of the ‘competent 
German authorities” established and recognized by the allied powers within 
their mutual zones. Approval of such transactions is to be refused if their com- 
pletion would in any way endanger the proper management and productivity 
of the land, be contrary to any order or policy laid down by the appropriate 


7 E. J. Cohn, Manual of German Law, His Majesty’s Stationery Office, (London, 1950) 
Vol. I, 207. 

8 Law No. 45: “Repeal of Legislation on Hereditary Farms and Enactment of other Pro- 
visions Regulating Agricultural Forest Lands,’”’ Official Gazette of the Control Council for 
Germany, No. 14, March 31, 1947, Pp. 256 seq. 
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zone commanders, or involved a consideration disproportionate to the true 
value of the land itself. 

The power to supervise the management and operation of agricultural lands 
is to be conferred upon the ‘competent German authorities.” If in their judg- 
ment the management of the land is being conducted in such a way as to en- 
danger the food supply, they are directed to take appropriate action to restore 
its productivity. This action may range from a request to the owner to reform 
his management, an order that the operation of the farm shall be under the 
supervision of an overseer appointed by the government, to an enforced lease 
of the land by the owner to a competent farmer approved by the State. In 
addition, if potentially useable land is not being employed for agricultural 
purposes, the governmental authorities may require the owner to declare his 
intentions as to the use of the land and if his reply evidences a disinclination to 
employ it productively, or if having declared his intention to till it and he 
fails to do so, a forced lease of the land to a competent farmer may be directed.° 

The order likewise includes special provisions in regard to persons now en- 
gaged in farming who entered the allied zones after May 8, 1945, and defines 
“competent German authorities” as such persons or organizations designated 
and recognized by the zone commanders in their respective areas of control. As 
noted above, Article XI empowers the zone commanders to enact such addi- 
tional and enabling legislation as they may deem necessary and appropriate to 
deal with the agricultural situation in their Lander. 

The zone authorities have taken advantage of the provisions of Article XI 
in various ways. It has not been possible to obtain a clear picture of the action 
by the French Authorities. The American Zone Commanders devolved to the 
Lander governments in their zone the authority to pass such regulations within 
the framework of the basic act as seemed appropriate and which were not in 
conflict with the policy of the military government. Bavaria, Wuerttemberg- 
Baden, Hesse, and Bremen have accordingly passed regulations which in general 
restore the pre-Nazi system of land succession.'® The British authorities, how- 
ever, promulgated a supplementary series of uniform regulations applicable to 
all the Lander in their zone, modeled upon the preceding Nazi statute. These 
regulations are found in the British Military Government Ordinance, No. 84, 
effective February, 1947, and a discussion of them follows below." 


*In passing this provision may be contrasted with a similar one contained in the British 
Agricultural Act of 1946 (CMD. 6996.) 
'0These regulations are as follows: 
Bavaria: Regulation of February 20, 1947 (GuVBI., p. 180). 
Wuerttemberg-Baden: Regulation of July 16, 1947 in its Version of January 13, 1950 
(Reg. BI, p. 3). 
Hesse: Regulation of July 11, 1947 (GuVBI., p. 44). 
Bremen: Regulation of July 19, 1948 (GBI, p. 119). 
Gesetzblatt der Freien Hansestadt Bremen Vo 29, 6 August 1948 
"Ordinance No. 84, British Zone of Control Military Government Gazette, Germany, 
British Zone of Control, No. 18, Pp. 500 ef seg. 


_ The British ordinance supplements the Control Council Law. Schedule A specifically re- 
vitalizes a list of laws and ordinances, some of them going back as far as 1623. In effect, this 
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The general results of the repeal of the Nazi legislation and the enactment of 
the Allied Control Council Order and its supplementation in the various zones 
would seem to be the modified restoration of the law of succession to farm land to 
its pre-Hitler status. Removed by the Allied enactments are certain distasteful 
features of the National Socialist Laws, primarily the provisions relating to 
racial ancestry. Considerable flexibility has also been re-introduced in that the 





schedule consolidates and restores the land law in the British Zone to its position prior to the 
advent of Hitler, plus such subsequent Nazi legislation as proved unobjectionable. It further 
lists the conditions under which approval may be given or refused in regard to the alienation, 
lease or mortgaging of agricultural and forest lands. The provisions of the basic Control Order 
relative to the management of agricultural lands in a productive manner are reaffirmed. The 
administration of the act is entrusted to the Areisbauernvorsteher (District Peasant Super- 
visor) with appeal in the first instance to the Am/ésgericht (Local Court) and ultimately to 
the Oberlandesgericht (Regional Court). 

More significant is Schedule B, entitled “Farming Estates Ordinance” of 24 April 1947. 
This section seeks to restore the principle of hereditary estates and to protect them from 
alienation and dismemberment. A farming estate is now again defined as a Hof and embraces 
any agricultural or forest holding with attached farmstead held solely by an individual, mar- 
ried couple or community of owners. If the Hof, for the purposes of taxation, is valued at 
RM 10,000 it is administratively recorded in the Land Register. When the estate is of less 
than RM 10,000 in value it may be registered as a Hof upon application of the owner who re- 
tains the right to cancel the registration at a later date. The Hof is construed to include all 
the landed property of the owner regularly cultivated and managed as a farmstead and all 
usufructuary rights appurtenant or im gross attached to the estate. In addition, it includes 
all accessories such as cattle, farm implements, etc., necessary to the agricultural activities of 
the farm. 

Upon the death of the owner of a registered Hof the estate devolves by law upon a single 
statutory heir unless the deceased has otherwise provided. Such provisions may place restric- 
tions on the succession but may not exclude all statutorily entitled persons without the con- 
sent of the appropriate authorities. The order of succession is laid down in Section V as fol- 
lows: 

1. All children of the deceased and their issue. 
2. The spouse of the deceased owner. 
3. The father of the deceased owner, unless the estate has devolved from the deceased’s 
mother or her family. 
4. The mother of the deceased owner, unless the estate has devolved from the deceased’s 
father or his family. 
. The brothers and sisters of the deceased owner and their issue. 

These general provisions are regulated in detail by the following sections of the order. Suc- 
cession within the same classes of heirs is to be controlled by the custom of the region, and in 
the absence oi any custom by the rule of primogeniture. Sons and daughters by a first mar- 
riage are preferred to those of a second. Illegitimate children legitimized by a subsequent mar- 
riage take as legitimate children. Any other persons declared legitimate children of the mother, 
or persons adopted at law, rank after the legitimate children. The surviving spouse, should 
other relatives belonging to class 3 and 5 also be alive, succeeds only to a life estate, and upon 
death the Hof devolves upon the surviving persons who would have been Hoferbe had the 
deceased not died until after the death of the surviving spouse. In addition, brothers and sis- 
ters of the whole blood take precedence over those of the half blood. In any event, the estate 
will devolve to persons of the half blood only if the Hof has devolved from the parent whom 
they have in common with the deceased. Any person incapable of properly and productively 
managing the Hof, except for reasons of minority, cannot succeed and the estate passes to 
the person who would have been entitled had the excluded person been dead at the time of 
the succession. 

The owner of the Hof may by a contract of transfer accelerate the succession during his 
own lifetime. If the deceased leaves several Héfe at the time of his death, his descendants in 
the order of their eligibility may select one farming estate. The Hoferbe may disclaim his 
succession in the family estate without imperiling his interest in the remaining property of 
the deceased. In the event that there is no Hoferbe, the succession is governed by the provi- 
sions of the ordinary civil law. 

The heirs of the deceased who have not been named Hoferben are entitled by Sec. XX, 
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heir may alienate the land, may restrict the succession and is not personally 
bound as tightly to the land as he was under the National Socialist Regime. 
This flexibility is somewhat greater in the American zone where the individual 
Linder were empowered to enact their own regulations as opposed to the 
British zone where the Zone Commander caused the enactment of a uniform 
statute. In both the British and American zones, despite some differentiation in 
detail, the legal principle remains the same. However, the general supervision 
of the Court over the management of agricultura! and forest properties is main- 
tained in all cases and especially to the proper use of the land governmental 
control is extensive. Since these provisions are in general conformity with the 
usages developed prior to National Socialism, the termination of Military 
Government will probably occasion little, if any, change in the Law of Suc- 
cession to Farms. 


H. MALCOLM MACDONALD* 


©1, to claim a sum of money from the Hoferben in place of their share in the estate. In estimat- 
ing the extent of this claim the estate is to be estimated on the basis of its last valuation for 
tax purposes, subject to appropriate additions on the basis of the value of the buildings located 
on the estate, or the foreseeable future usage of sections of the land for non-agricultural pur- 
poses in such a manner as to materially increase their value. In estimating the value of the 
estate, deductions are to be made for the liabilities accruing to the estate and chargeable 
against the heir alone, and for iormer advances made to a pre-deceased parent or grandparent 
of the co-heir. Co-heirs who are minors can claim their share only after reaching majority. 
In addition, Section VI imposes on the Hoferbe the obligation to grant to the co-heir, up to the 
value of his share, the ‘‘expense of a vocational training and of obtaining a position assuring 
him a living, insofar as no other person is liable to make these provisions or the co-heir has 
sufficient means of his own.” In the same manner a co-heiress may, on marriage, claim an 
adequate dowry. 

The co-heirs are further protected by the provision that if the Hoferbe alienates the entire 
estate (or as much as 149 thereof) within 15 years of his acquisition of it, they are entitled to 
be placed in the same position as if at the date of his succession to the property a settlemen 
of it had been made in accordance with the ordinary legal provisions. 

A surviving spouse, when the Hoferbe is a descendant of the deceased owner, has the right 
of administration and usufruct over the estate to the time when the Hoferbe attains his 25th 
year. This provision is subject to extension, limitation or revocation by the owner by mar- 
riage contract or testamentary disposition, or by the Court on application of an interested 
party. If the surviving spouse cannot exercise this right, or it has lapsed, he or she may re- 
quire from the Hoferbe maintenance and support for old age and for the duration of life in a 
manner determined by the custom of the locality. In order to make good this claim (Allen- 
teil) the survivor must not have been a co-heir or entitled to a statutory minimum share and 
must renounce all other claims he or she may have against the estate. Should the surviving 
spouse remarry, a claim may be made against the estate for the payment of a capital sum 
equivalent to the value of the A/tertei!. 

The Hoferbe is liable as a joint debtor (Gesamtschuldner) for the liabilities of the inheri- 
tance even though he is not entitled as a co-heir to share in the inheritance other than in the 
estate. These claims are to be met from assets other than the farming estate as far as possible, 
but if such satisfaction cannot be found, the Hoferbe is liable to meet them and to relieve the 
co-heirs therefrom. If a surplus exists after the settlement of the debts of the estate, the Hof- 
erbe is entitled to share therein only to the extent that the share due him from the estate is 
larger than the total value of the Farming Estate. 

The general provisions of the Control Act relating to proper management of the estate are 
spelled out in detail in Schedule C. Owners of land are required to manage it in a productive 
and proper manner and sanctions can be invoked against poor managers by oral requests for 
improvement, followed by enforced supervision by an overseer, or in cases requiring it, by the 
imposition of a trustee. Should none of the above prove adequate, compulsory lease of the 
land may be enforced by the Court for a period of not less than six months and not more 
than twelve years. 

* Associate Professor, Department of Government, University of Texas. 











226 THE AMERICAN JOURNAL OF COMPARATIVE LAW 
THE LEGAL LIABILITY OF THE PHYSICIAN IN FRANCE 


Medical liability has been widely discussed by lawyers of all countries; 
almost too much so. Statements like “‘everything has been said about medical 
liability’’’ are by no means uncommon. After a more careful study of the sub- 
ject it appears, however, that the position of the physician under French law 
has until quite recently not been given precise definition. The purpose of this 
comment is to examine certain aspects of the legal duties of the physician in 
France toward his patient and the state, and to compare these duties with the 
standards prevailing under American law. 

The domain of medical liability in French Law developed together with the 
concept of civil liability in general. This development can be attributed to 
several causes. It may, first of all, be accounted for by the age-old tendency in 
continental jurisprudence to demand reparation for all harm not inflicted by 
an Act of God. Reparation has been sought for such harm from the person 
directly responsible therefor through nonfeasance, misfeasance, or malfeasance, 
or, in the case of innocent parties, from the person most at fault. 

The Industrial Revolution, with the ensuing sociopolitical changes greatly 
increased the importance of this type of thinking. The introduction of a highly 
mechanized system of production resulted, particularly at first, in a multitude 
of industrial accidents. The law, then, had to yield to the popular demand for 
the search for, and punishment of, the persons responsible for such accidents. 

The simultaneous development of insurance explains, also, the great number 
of suits at the time, both im rem and in personam, in which the key issue was 
the determination of liability for accidents. It is interesting to note that French 
courts always have allocated damages with the greatest of ease whenever they 
knew that the liability was covered by insurance.* 

On the other hand, the development of the concept of medical liability some- 
what followed the evolution of medicine itself. Gradually, as the public ceased 
to regard medicine as a mysterious body of practices originating from God or 
sorcery, and realized that it was an objective, modern science, people began to 
familiarize themselves with medical terminology and medicine in general. 
Today, words like pneumothorax and arteriogram, anaesthesia and forceps, are 
commonly heard and repeated by laymen, owing to information supplied by 
radio and through pseudo-medical magazines. Without attempting to deter- 
mine whether this “popularization” of medicine is good or bad, it is appropriate 
to point out that it greatly facilitates the criticism of medical acts, and thereby 
constitutes one more element in favor of the endeavor to determine and regu- 
late medical liability. 


THE PRINCIPLE OF MEDICAL LIABILITY 


Medical liability is that of the physician, surgeon, and, more generally, of 
those who employ their knowledge and skills in the conservation of the health 





1 Balmary, La Responsabilité Médicale (1900), p. 2. 
* Rauzy, Les Obligations du Médecin (1939), p. 3. 
*Hemard, Théorie et pratique des Assurances Terrestres (1924), Vol. II Par. 563. 
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of the individual. The general rules of medical liability apply to dentists, mid- 
wives, pharmacists, and veterinaries also.‘ 

Medical liability is of a professional character, which must be determined 
and judged in terms of public policy. The broad rule is stated in the Code Civil 
in the following terms: ‘‘Whoever is engaged in a profession, is required to 
possess all the theoretical and practical knowledge involved in the exercise of 
the particular profession. Such persons are also required to conduct their profes- 
sional acts in good faith, with care and due diligence.””® Generally stated, it may 
be said that liability arises out of a failure to live up to these standards. 

To determine what constitutes all the theoretical and practical knowledge 
involved in the exercise of a particular profession, the knowledge possessed by 
the local practitioners at the time is generally examined. As regards good faith, 
care, and due diligence, the test of a reasonable prudent man is applied.*® 

Like most general statutory provisions, the above rule in and of itself is 
completely meaningless. Resort must, therefore, be had to an analysis of the 
legal relationship of the physician toward his patient, as well as to a few cardinal 
decisions. 

Most French textwriters approach the problem from a contract rather than 
tort point of view. Lalou, in his basic work on civil liability, states that physi- 
cians’ professional acts are done in performance of contracts with their patients, 
express or implied; breach of these contracts, either through nonfeasance or 
misfeasance is the foundation of medical liability.? Rauzy’s theory of medical 
liability is substantially the same.* The exact legal position of the physician 
under French law might be analyzed along the following lines: In consideration 
of value which he receives as fees or honoraria, the physician promises to furnish 
his patient with his professional services, which may be summarized as medical 
attention. The contract which is thus formed is an integral part of modern 
French jurisprudence, and its existence was admitted by the Court of Cas- 
sation on May 6, 1936.9 

When a contract imposes a well-determined obligation, such as, for instance, 
the doing of a definite act, nonperformance is easy to ascertain; the act has 
either been done or it has not. 

But the case is very different when the contractor promises to undertake 
certain undefined activities. The physician promises to render services called 
medical attention. He is, of course, required to show sufficient knowledge, good 
faith, care, and due diligence. But these terms are extremely vague; it is, there- 
fore, understandable why it is so difficult to ascertain nonperformance in the 
case of a medical contract, and, even more difficult, to prove faulty per- 
formance. 

The French Civil Code defines contractual obligations and liabilities rather 


*Rauzy, op. cit., p. 3, note 1. 

® Code Civil, 20-5-1936. See also Recueil Dalloz (petite collection), 1951. 
®Rauzy, op. cil., p. 12. 

7 Lalou, La Responsabilité Civile, 2d ed. (1936). 

* Supra, note 12. 

*D.P., 1936—1-88. 
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clearly. It asserts that liability in case of nonperformance arises out of a breach 
(omission). But it contains two theories of that liability, with an apparent 
antinomy between them. Article 1137 provides that a person contractually 
obligated to engage in the conservation of an object or the care of a person 
must render all the care and attention of a “pater bonus.’’ On the other hand, 
Article 1147 asserts that any “cause é/rangére’”’ will constitute a valid and 
acceptable excuse for the nonperformance of such contractual obligations. 

Article 1137 must be given a very broad interpretation, if it is to have 
any practical meaning at all. The test of the paler bonus, according to Messrs. 
H. and L. Mazeaud, is analogous to the simple rule of natural law, under which 
one must give others the same treatment as he would expect from them."'? In 
terms of Anglo-Saxon common law, this probably means nothing more than 
ordinary care. Article 1147, on the other hand, corresponds to our standard of 
slight care. With respect to medical jurisprudence, there appears to be no judi- 
cial determination of the above conflict." 

Facing these alternative legal standards laid down by the Civil Code, one is 
tempted to make the hasty decision of upholding Article 1137 on the basis of 
public policy. Several other factors, however, must be considered before making 
such a decision. 

First, it is argued by some French authors that the risk must be borne by the 
promisor (in this case the physician), and that his liability exists even when his 
acts do not have the character of a breach.'? Although this ‘‘theory of the risk”’ 
is applied in France even today in the field of transportation, it is obviously far 
too rigid to be applied with regard to medical liability. 

Second, it is suggested that, on the basis of Article 1147, “cause étrangére,” 
as applied in connection with medicine, should be carefully defined. Into this 
category would fall the so-called “incurable diseases,” in the event of which the 
attending physician would be automatically exempted from all liability, regard- 
less of his conduct. To argue this way would, on the one hand, be no less than 
to misunderstand medicine itself. On the other, it would create a need for con- 
stant and tedious revision of the law, as medical progress and discoveries 
would keep the number and kinds of such ‘“‘causes étrangéres” in constant 
variation. 

The better reasoned view seems to be to distinguish between obligations of 
ends and obligations of means. The former is the case, for instance, in a contract 
to deliver an object to a certain place. But in medicine, only the latter can be 
considered. The physician cannot promise to cause certain results, such as to 
restore the health of the patient; he can only promise to do everything possible 
to restore his health. 

In this light, then, must our rule be formulated. Since our premises are means 





10H. & L. Mazeaud, Traité théorique et pratique de la responsabilité civile, délictuelle 
et contractuelle, 2d ed., (1934) Vol. I, Par. 15. 

" Tbid., Vol. I, Pars. 63, 87 et seq. 

2 Supra, note 6. 
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rather than ends, the standards of Article 1137 must prevail. Consequently, 
when the physician has in good faith and with reasonable care attempted to do 
everything within his power to restore the health of the patient, heis not liable under 
law jor the results of his treatment. An examination of the American authorities 
in this connection appears to indicate that, as a general rule, the relationship 
between physician and patient arises out of contract, and the rights and duties 
of the parties thereto are governed by the general principles of contract law." 
A number of American jurisdictions have pointed out, however, that while the 
physician-patient relationship is essentially contractual in nature, it is not a 
contract in the strict sense, and therefore medical liability depends on consider- 
ations of public policy rather than contract law.‘ Our own broad rule thus 
seems to be similar to the French law. 


PRACTICAL APPLICATIONS 


1. Error of diagnosis. Taking into consideration the peculiarly empirical 
nature of diagnostics, our rule must be broadly formulated. In order to estab- 
lish liability on the part of the physician, the error of diagnosis must result 
from a complete ignorance or disregard of well-known and accepted rules of 
medicine; and the error itself must be grave, a clear absence of ordinary care.!® 
Our own rule on this point has been defined in the following terms: 

‘A physician is liable for a failure, due to a want of the requisite skill 
and care, to diagnose correctly the nature of the ailment, with re- 
sulting injury or detriment to the patient.’”® 
The requisite degree of care, generally speaking, seems to be ordinary care in 
this instance.” 

2. Malpractice in treatment and operations. Roughly speaking, the rule as 
formulated above governs. There are, however, two exceptional cases where the 
liability of the physician is established ipso facto: 

(a) when it is proved that the dangers of the treatment or operation were out 
of proportion with the results expected;'* 

(b) when the physician was permanently or temporarily incapacitated from 
exercising his profession at the time of the treatment or operation.”® 

3. The consent of the patient. A person who consults a physician does so 
evidently with the intent to submit to examination by him. It is also reasonable 
to presume that by consulting the physician he indicates his willingness to sub- 
mit to treatment by him as well. The physician is, therefore, free to conduct 
his examinations and treatments when and as he sees fit, provided that he does 
not violate professional ethics (as known by the loca] practitioners at the time) 


70 C.J.S., “Physicians and Surgeons,” Par. 37. 

41 Am. Jur., “Physicians and Surgeons,” Par. 71, and cases there cited. 

© Rauzy, op. cil., p. 93; see also Lepointe, Droit Médical et Droit Social (1945). 
670 C.J.S., “Physicians and Surgeons,” Par. 48(d). 

" [bid.; 41 Am. Jur., “Physicians and Surgeons,” Par. 92 and cases there cited. 
 Rauzy, op. cit., p. 96, note 11 and cases there cited. 

* Rauzy, op. cil., p. 96, note 12 and cases there cited. 
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and acts with ordinary care and with the intent of restoring the patient’s 
health. 

In principle, whenever a dangerous treatment or operation is necessary, the 
consent of the patient must be secured beforehand. If the physician administers 
dangerous treatment or performs a dangerous operation without first securing 
the consent of the patient, the risks of such treatment or operation are incum- 
bent upon him. 

The physician may proceed without liability with whatever treatment or 
operations he deems necessary, in the case of 

(a) mental alienation, when the patient’s legal representative cannot be 
reached ; 

(b) clear and present danger to the life of the patient, whenever the latter is 
in no position to express his will. 

It is interesting to note that the physician is not, however, criminally liable 
when he is guilty of no malpractice or omission except that of securing the con- 
sent of the patient.” , 

The American law, quite similar on this point, has been stated in the fol- 
lowing general rule: 

‘Where the patient is in possession of his faculties and in such physical 
health as to be able to consult about his condition, and no emergency 
exists making it impracticable to confer with him, his consent is a pre- 
requisite to a surgical operation by his physician.’”! 

4. Professional secrets. The obligation of medical men to preserve the secrecy 
of information obtained in a professional capacity was recognized even in Roman 
law. It was then, however, more in the nature of a moral duty than a legal 
obligation. The physician was bound not to disclose those facts only which his 
patient expressly requested to be kept secret. Under French law, the physician 
is forbidden to reveal “all facts secret by nature” of which he learned in a 
professional capacity.” 

Under our own law, communications of a professional character between 
physician and patient are ordinarily regarded as privileged. The question 
whether a breach of medical confidence is actionable, however, depends on the 
nature of the disclosure made, rather than the character of the information 
received by the physician.” 

The French rule above stated, by its very nature, is quite general, and is 
subject to two important exceptions: (1) the medical expert witness, and (2) the 
physician employed by an insurance or other company. 





20 Lalou, op. cit., par. 528 and cases there cited. 

2170 C.J.S., “Physicians and Surgeons,” Par. 48(g); see also 41 Am. Jur., “Physicians and 
Surgeons,” Par. 108 and cases there cited. 

% Grenoble, 29-1-1909; S., 1909-1-12; see also Recueil Dalloz (1951) and cases there 
cited. 

370 C.J.S., “Physicians and Surgeons,” Par. 36, citing Simonsen v. Swenson, 104 Neb. 
224, 177 N.W. 831 (1920); 41 Am. Jur., “Physicians and Surgeons,” Par. 75; Anno. 9 A.L.R. 
1250. 
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The physician acting as an expert witness is ipso jure exempt from the rule 
concerning professional secrets with respect to all the facts, secret or not, of the 
particular case in which he is acting as such. He is, however, in duty bound to 
disclose his official capacity to the patient before proceeding with his ex- 
aminations. 

A slightly different rule obtains in the case of the physician employed by an 
insurance or other company, and acting as agent for such company. He is not 
exempted by operation of law from the rule concerning professional secrets as 
is the expert witness. He may, however, reveal facts secret by nature to his 
employer, or to a court, provided (a) that he acquired knowledge of such facts 
in his official capacity (and not in the course of his private practice, if he has 
one); (b) that the patient knew, at the time of the examination, that the 
physician was conducting it as agent for the company; and (c) that the patient 
consented, expressly or impliedly, to his examination under such circum- 
stances.”4 

The rule concerning professional secrets, as outlined above, is criminally 
enforced in France under Article 378 of the Penal Code. 

In most American jurisdictions, nondisclosure of confidential information is 
sanctioned on a tort theory, rather than by statute, except for the so-called 
“privileged communications statutes” in force in most states, which relate to 
the law of evidence. The two exceptions above noted, therefore, operate under 
the rules generally applicable to the defense of consent.”° 

It is interesting to note here an apparent conflict of authorities, peculiar to 
Continental Jaw: Article 30 of the Code d’Instruction Criminelle requires that 
all persons having witnessed a crime, or an attempt to commit a crime against 
the public security, must report the same to the authorities; this obligation 
naturally includes physicians. It carries, however, no penal sanctions under 
that Code. Therefore, in principle, Article 378 of the Penal Code prevails, as a 
physician violating the latter is liable to criminal prosecution. 

A closer examination, however, reveals that this conflict is only apparent. 
Stricto sensu, Article 30 refers only to persons having witnessed crimes directly, 
and does not include, therefore, the physician who normally gains insight into 
a crime after it has been committed. It is thus difficult to see how both articles 
could in any given case operate concurrently. Even if such a case could arise, 
it can be stated with reasonable certainty, that public policy, as expressed in 
Article 30, would prevail over Article 378. It would certainly be strange, to say 
the least, even under the relative rigidity of continental law, to permit an indi- 
vidual to commit a crime under the protection of an article of the Penal Code.** 

GEORGE G. LORINCZI* 


*1 J. Brouardel, Le Secret Médical (1911), p. 348 and cases there cited; see also Lepointe, 
op. cit. 

*> Supra, note 23. 

*6 Rauzy, op. cit., pp. 233-237, and cases there cited. 

* Associate editor, Marquette Law Review. 
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NEW LEGISLATION 


FRANCE: ESTABLISHMENT OF “FONDS DE GARANTIE” TO COMPENSATE VICTIMS 
oF Motor VEHICLE ACCIDENTS—To provide reparation for victims of motor 
vehicle accidents who would otherwise be without relief, the French Parliament 
has recently established a so-called ‘‘guaranty” fund (fonds de garantie). 
According to article 15 of the Joi de finances of December 31, 1952,? the fund 
has been created, “‘in cases where the person responsible for the damage remains 
unknown or is fully or partially insolvent as well as his insurer, in order to 
indemnify the persons suffering bodily injury in an accident or their heirs, when 
these accidents giving a right to compensation are occasioned by motor vehicles 
circulating on land, including motorcycles, but excluding railways and street- 
cars.” The regulations governing the operation of the fund are more specifically 
defined in the decree of June 30, 1952.5 The chief provisions are as follows: 

I. Conditions of payment by the fund. The fund will pay compensation to the 
victim of a motor vehicle accident when the following conditions are fulfilled: 

(a) The injured party must be entitled to compensation as against the 
owner, operator, or other person in charge of the motor vehicle, according to 
the French rules of civil liability. The mere fact of the accident, therefore, does 
not support a claim against the fund, as would be the case if it were based 
upon the conception of social security. It should be recalled, however, that 
modern legal rules have broadened the field of liability.‘ 

(b) The accident must have occurred in France and the claimant must be 
either a French citizen, or a person domiciled in France or in the Union 
Francaise, or a person having his domicil in a country granting to French 
citizens equivalent advantages.’ Therefore, foreigners travelling or staying a 
short time in France are generally excluded from the benefit of the fund. This 
may appear unfair, since they will pay their share in its financing when they 
motor in France. Their contribution, however, is not intended to be the counter- 
part of the risks to which they are exposed, but of the risks which they create, 
and will probably be lighter than the contribution of French citizens. 

(c) The claimant must be unable to obtain compensation, either from the 
responsible party or from any other source. E.g., when the person who caused 


1 For a discussion of the background and purposes of the fonds de garantie, see E-smein, 
“Liability in French Law for Damages Caused by Motor Vehicle Accidents,” supra, p. 156- 
166. See generally Maurice Picard, “‘Le fonds de garantie pour les victimes d’accidents d’auto- 
mobile,”’ Dalloz, chronique, p. 97; André Besson, “‘Le fonds de garantie pour les victimes d’ac- 
cidents corporels causés par les véhicules automobiles,” Juris-Classeur Périodique (Semaine 
Juridique), 1952.1.1027; Sumien, ‘“‘Le fonds de garantie en matiére d’accidents d’automobile,” 
Gazette du Palais 1952, doctrine I, p. 12 et II, p. 9; Suzanne Tunc, Le fonds de garantie en 
matiére d’accidents d’automobile, préface Maurice Picard, Paris, 1943. 

2 Journal Officiel, January 1, 1952, p. 48; Dalloz 1952, p. 37. 

3 Journal Officiel, July 3, 1952; Dalloz 1952, p. 235. 

4Cf. Esmein, op. cit. 

5 The notion of domicile is broader in French law than in American law; it corresponds 
rather to the conception of “residence” than of domicile in the United States. 
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the accident is unknown, or noninsured and insolvent, or when the insurance 
company is insolvent, and the claimant is not entitled to a pension or to an 
indemnity from the Social Security, recourse may be had against the fund. 
Only payments on account of the victim’s own personal insurance are not taken 
into consideration. If he receives only a partial compensation, he may apply to 
the fund for the remainder. 

(d) The fund will not cover damages incurred by the person liable, his spouse, 
parents, descendants, brothers and sisters, or brothers-in-law and sisters-in- 
law, nor damages incurred by partners of such person when accompanying him 
for business purposes. 

(e) Finally, the fund will cover only damages to persons, not to chattels nor 
buildings. 

II. Procedural requirements. The rules governing appeals to the fund differ 
according to the possible cases: 

(a) When the person responsible for the accident remains unknown, the 
injured party has to submit evidence that it is not possible to identify him. 
For this purpose, all police reports of accidents involving personal injuries are 
required to mention the fact that the individual responsible for the accident is 
unknown, and such reports are to be transmitted by the police to the fund within 
eight days after the report is entered. The injured party has one year to call 
upon the fund. 

(b) When the individual responsible is known, but is not insured and is 
insolvent, the injured party must present evidence of his insolvency. The pro- 
cedure is simple. When the compensation has been established by judgment or 
agreement, the injured party gives notice to the person liable demanding 
payment. If the demand is not complied with, a claim may be made on the 
fund after thirty days and not later than one year from the date of the judg- 
ment or of the agreement—or, in case the compensation is payable as an an- 
nuity or in instalments, within one year from the date on which a payment is 
refused. When the amount of compensation has been established by agreement 
between the parties, the fund is not bound by its terms, which are subject to 
revision by the court. 

(c) When the person responsible is known and insured, the fund is subject 
to a claim only if the insurance company refuses to pay for some valid reason 
or if the amount of the insurance is less than the damage. In this last case, in 
order to simplify collection of the compensation, the insurer is required to pay 
the full amount and to seek reimbursement from the fund for the part not 
covered by insurance. 

In all cases, the fund is to be informed of all police reports of accidents 
involving personal injuries and of all suits instituted in court by victims of 
motor vehicle accidents, so that it may follow, or even intervene in, such suits. 
Upon payment, the fund is also subrogated by law to the rights of the victim 
or his insurer against the person responsible for the accident. 

III. Financial provisions. The financing of the fund, which may have to pay, 
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according to reasonable expectations, one billion francs, or a little less than 
three million dollars a year, was difficult to establish. Diverse means were 
proposed: a penalty on any motorist liable for damage to a person, with a 
heavier rate for noninsured motorists; an additional penalty on any motorist 
who might be fined; or even further taxation on motor licenses. Finally, the 
contribution provided by the law of December 31, 1951, as fixed by a decree of 
August 8, 1952, is threefold: a contribution by the insurance companies, 
amounting to 10 per cent of the expenses of the fund; a contribution by uninsured 
or insufficiently insured motorists liable for accidents resulting in personal 
injuries, amounting to 10 per cent of any part of the compensation not covered 
by insurance (or 5 per cent when the vehicle belongs to the state, a public 
corporation, or a transportation service not required to carry insurance); 
finally, a contribution by insured motorists of 1.5 per cent of their insurance 
premiums. The rate of the contribution of foreigners motoring in France is not 
yet established. 

This system has been criticized as placing a heavy burden on insured motor- 
ists, either directly, or through the burden imposed on insurance companies. 
It may be answered, however, that they will also benefit from the fund if they 
happen to be themselves victims of accidents involving other motorists who are 
financially irresponsible, and, from another point of view, that noninsured 
motorists are also heavily taxed when they are found liable for accidents 
resulting in personal injuries. Moreover, the special penalty on noninsured 
motorists—added to fines and threat of withdrawal of the driving license—will 
tend to decrease their number. But the strongest argument in favor of the 
system is its relative simplicity. 

The fund will be administered by a board composed of representatives of 
all insurance companies, of automobile clubs, transportation companies, and 
commercial organizations. Its financial operations will be conducted by the 
Caisse des dépéts et consignations. 

As the fund has been in operation only since July 3, 1952, its results, which 
it is hoped may be successful, are as yet uncertain. 

SUZANNE TUNC* 


Spain: LAw oF Stock Companies—In the Winter & Spring 1952 issue of this 
Journal, p. 117, we published a note on the new Spanish Company Law. The 
original promulgation of the law, as therein noted, was in the Boletin Oficial 
del Estado, July 18, 1951. The definitive text was published, correcting typo- 
graphical errors in the Boletin of August 6, 1951. Subsequent enactments have 
been: Decree-Law of December 14, 1951, regulations of February 1, 1952, 
and two Decree-Laws of February 20, 1952. A number of treatises have been 
published on the new law in 1952, among others: Gay de Montella: Tratado 
Practico de Sociedades Anénimas, Barcelona; Garrigues & Uria: Comentarios 
a la ley de sociedades anénimas, Madrid; Girén Tena: Derecho de sociedades 


* Lecturer, Institut Commercial, University of Grenoble, France. 
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anoénimas, Valladolid; Bergamo Llabres & Martinez Almeida: Sociedades 
anonimas. Recopilacién sistematica de la legislacién vigente, Madrid; Casa- 
novas & Rafels: Las sociedades anénimas y su régimen juridico y fiscal, Barce- 
lona; and a comparative work by F. de Sola Cafiizares (to whom we are in- 
debted for this note): Tratado de sociedades andénimas en el derecho espafiol 
y en el derecho comparado, Barcelona. Dr. de Sola Canizares also published 
a brief exposition and commentary on the law in La Ley (Buenos Aires) De- 
cember 16, 1952, pp. 1-4. 
PHANOR J. EDER* 


GUATEMALAN AGRARIAN REForM LAw'—There is no question that the system 
ol land ownership and land tenure in Central America is badly in need of gen- 
eral reform. Land management is archaic and inefficient, from both the juridical 
and agricultura] points of view. The recent agrarian reform in Guatemala, 
enacted on June 17, 1952, is hailed as the most significant achievement to date 
of the October revolution in Guatemala by the leaders of that movement. 
Perhaps it is not necessary in a journal of this kind to criticize the political 
implications, but this writer feels that any reading of the literal text of the law 
must be filled out with a certain amount of information not necessarily legal 
in kind. The technical problem which faces Guatemala is, in outline, similar 
to that faced by more or less all of the underdeveloped or partially developed 
semicolonial areas of the world. The fervent nationalism which forms the 
main drive of this revolutionary movement has been harnessed to a principal 
purpose, which appears to be the liquidation of all foreign landholdings of any 
size and the reduction of all native landholdings to manageable proportions. 
The law has been criticized in Guatemala itself as being antiscientific, pre- 
mature, vague, and otherwise unconstitutional. It was passed by the Congress 
with a considerably smaller majority than the government coalition usually 
marshals for legislative purposes. It is noteworthy that the opposition was not 
purely political. There are various possible solutions to the problem of a large 
agricultural proletariat and a badly underdeveloped economy. Some of the 
stated purposes of this law are to urbanize and modernize the rural settlements; 
to increase the productivity of El Petén, now largely unused; and to furnish 
a more adequate transportation and communication system for the entire 
country. To achieve the first of these purposes, all agrarian settlements now in 
private hands consisting of more than fifteen families are given the opportunity, 
once nationalized, to create their own municipal governments.” To achieve the 
second general purpose, Articles 24 and 25° provide for land grants in El Petén 


* Board of editors. 

‘Ley de Reforma Agraria. Decreto No. 90, June 17, 1952. All page references are to the 
official text as published by the Office of the President of the Republic, National Agrarian 
Department, Guatemala, C.A., 1952. 

Title II, Chapter II, Article 13, 15-20, pp. 11-15. 

7 Pp. 17-18. 
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of roughly one hundred acres for the purpose of raising livestock. And to achieve 
the third purpose, Article 14‘ declares all roads and sources of water to be public 
property and to be maintained in the future by the nation. Here we see a blend- 
ing of various traditions—the American land grant technique to open up a 
frontier; the revalidation of the civil law tradition that all natural wealth and 
arable lands are essentially endowed with the public interest; and finally, while 
reaffirming the validity of private property and private ownership, the general 
socialistic overtones. The reaction of the vested property holding interests, both 
native and foreign, to this legislation, has unduly colored the attitude toward 
it in this country. It would be unfair to the many sincere reformers to say 
that the only tradition of any real worth among those mentioned above is the 
last. There are undoubtedly followers of the party line in the present Guate- 
malan government, and they probably take great comfort from the discom- 
fiture of these large propertied people. Technical evaluation of the law, 
however, must take into account the realities of .present-day Guatemalan 
life. A fair, impartial, and democratic administration of this law would go very 
far toward destroying the political power of the minority mentioned above. 

The general categories of land subject to and excepted from nationalization 
are provided for in Articles 9 and 10. This will, of course, be the principal arena 
in which the final significance of this law will be settled. Article 9° provides that 
all of the following types of land shall be subject to the provision of the law: 

(a) Uncultivated land; 

(b) Lands not cultivated directly by or for the account of the owner thereof; 

(c) All leased lands regardless of the form of renting; 

(d) All lands necessary to form the urbanized agrarian centers; 

(e) Those plantations already designated as national plantations® and the 
balance of the public domain where not excepted by law; 

(f) Municipal lands under the conditions provided for in the law; 

(g) All lands in excess of those permitted to be held, whether private or 
municipal; 

(h) All water which the owners of the land do not use for irrigation pur- 
poses, e.g., the standard to be applied is that which is reasonably necessary for 
the cultivation. 

Article 10’ contains the list of those lands excepted from the law. It provides 
that all persons shall have the right to own approximately 70 acres not culti- 
vated and up to 150 acres if two thirds are cultivated. It also excepts model 
farms, the indigenous agrarian communities, forest preserves (as defined in 


4P. 12; of. Article 20 which makes the same provision for water for domestic use and for 
the fixing of electricity prices by the National Agrarian Department. 

Ps. 

5 These are the expropriated German coffee plantations which were taken as war indem 


nity. 
7 Pp. 9-10. 
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Article 11),8 a belt five kilometers wide around the corporate cities of the re- 
public, the departments, and the municipalities, and grazing land. 

One of the crucial clauses is 10(d), wherein are excepted all owned or rented 
lands on which one or more of the products listed deemed necessary to the 
national economy are raised. The products listed are ‘‘coffee, cotton, citronella, 
tea, bananas, sugar cane, tobacco, rubber, quinine, fruits, beans, cereals, or 
other articles whose production is designed to satisfy the needs of the internal 
or external market.’’? Other crucial clauses are 9(a) and (b), wherein deter- 
mination of the meaning of ‘‘erial’’ and ‘directly’ must be made. In none of 
these instances have any standards been fixed. 

The compensation which is provided is based on the assumption that all 
nationalized lands will produce rent of not more than 5% of the value of the 
crop to be raised thereon and is to be made in the form of bonds, irredeemable, 
to carry interest at 3% for 25 years, to be designated “‘Bonds of the Agrarian 
Reform.””"! Payment will be made as fixed by the various agrarian reform com- 
mittees and commissions provided for in the statute,’ never to exceed, how- 
ever, the value as assessed on May 9, 1952. Although these bonds are guaran- 
teed by the public credit of the state, as provided for in Article 43(h), Article 
485 removes any meaning that that guaranty might have by stating that no 
implication of a loan will arise, due not only to the social nature of the expropri- 
ation but also to the fact that the means of production expropriated are im- 
perishable. One supposes that it is assumed therefore that the real guaranty is 
the property formerly owned by the persons who now hold the bonds. 

In conclusion, it should be pointed out that no judicial review of any kind 
is provided for in this statute. The agencies established by Article 52 are all 
executive in nature, and the owner of the property has a right of appeal no 
higher than to the president of the republic. The most serious constitutional 
criticism is based, not on the usual lack of judicial review in civil law countries, 
but on the shortness of the times for appeal and the summary nature of the 
overall procedure." 





8 Pp. 10-11. 

° The exact language of the whole clause is: “10(d) Las tierras propias o arrendadas en 
las que estén asentadas empresas agricolas con cultivos técnicos 0 econémicos tales como 
café, algod6n, citronela, té de limon, banano, cafha de azticar, tabaco, hule, quina, frutales, 
pastos, frijol, cereales u otros articulos cuya produccién esté destinada a satisfacer necesidades 
del mercado interno o externo.”’ 

0 The Spanish text for 9(a) is: Las tierras en erial; and for 9(b): Las tierras no cultivadas 
directamente o por cuenta del propietario de ellas. 

'! See generally Title III, Chapter ITI, Articles 42-48, pp. 24-26. 

” For explanation of the various organs see Title IV, Article 52 ff., p. 28 ff. 

8 Supra note 11. 

‘ For procedure see Articles 63-83, pp. 33-38. The cut-off periods are Article 64, inspec- 
tion within 3 days; Article 65, time for owner to appear, 5 days; to file objections, Articles 
67-66(d), 8 days; to appeal to commission, 15 days; to appeal to National Council, 8 days, 
and to president, same period. It is thus possible under this law to expropriate a property 
finally and totally within six weeks. 








238 THE AMERICAN JUORNAL OF COMPARATIVE LAW 


This law leaves one with the feeling that were it agronomically sound and 
had it no political overtones, it might help to solve some of the problems of 
Guatemala. Agriculture in Guatemala, however, is generally not of the type 
that can be fixed to an area as small as one hundred acres. Most of the produc- 
tion is based on large rotation or even “‘slash and burn,” and the law does not 
allow each individual or corporate group of farmers a sufficient area within 
which to rotate. A further technical defect is that many of the agrarian in- 
dustries of Guatemala are highly technical and complex and the law makes no 
provision for the protection of the technicians who direct these industries 
or for continuity in flow of massed capital except that the government shall be 
the owner of 51% of the shares of all agrarian enterprises.'® The experience 
already had with the level of production in the nationalized German coffee 
plantations shows that the average Guatemalan administrator is no more 
honest or efficient than his counterpart in other public services. Finally, the 
vagueness of the terms used to except lands leaves all landowners in doubt 
whether they will be permitted to continue their operations. Since this deter- 
mination, e.g., whether their production is necessary to the national economy 
and is being rationally conducted, lies in the hands of an essentially hostile 
administrative agency, the doubt will probably linger. For the reform to suc- 
ceed, this and other doubts must be resolved. The various other American 
republics have an obligation to help this enterprise succeed. They should 
furnish Guatemala with all technical and legal assistance. To permit one “‘land- 
less proletariat” to continue in its present state of unrest may drive this key 
Central American Republic to the excesses with which we are all too familiar 
in other parts of the world. With it, might go the entire region. It seems tragic 
that, with the historic lesson of the Mexican Revolution so close at hand, the 
present Guatemalan leaders should be unwilling or incapable to read that 
lesson. 

DAVID S. STERN* 


15 Article 28, p. 18. 
* Board of editors. 


DECISIONS 


ENFORCEMENT IN GREAT BRITAIN OF A NEW YORK JUDGMENT ENTERED UPON 
AN ARBITRATION AWARD—In an arbitration proceeding under the Rules of the 
American Spice Trade Association in New York, an American importer ob- 
tained an award for breach of a sales contract of March 21, 1949, by failure to 
deliver the goods. The date of breach was found to be June 13, 1949. The award 
of August 2, 1949, for a sum of about $34,000 was maintained in an appeal 
procedure under the arbitration rules of the Association! on December 7, 1949. 


1 Sec. E (Award) of the arbitration rules, which are embodied as provision 14 (Arbitration 
in the Standard Contract of the American Spice Trade Association, as of November 1, 1951, 
provides that “within three business days after receipt of the award, an appeal with a fee of 
$150 [may] be lodged with the Secretary of the Association by either disputant.”’ Such ap- 
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In the interval, specifically, on September 20, 1949, the rate of exchange of 
$4.03 to the pound sterling became $2.08 to the pound, which is the rate still 
prevailing. Judgment upon the award was entered in the Supreme Court of the 
State of New York on May 11, 1950, and such judgment was enforced in Great 
Britain in the Queen’s Bench Division on April 8, 1952, for the amount of the 
judgment debt converted into the pound sterling at the rate of exchange on 
the date of the New York judgment. East India Trading Co., Inc. v. Carmel 
Exporters and Importers, Limited, 97 N.Y.S_ 2d 556 (1950); [1952] 1 All England 
Law Reports 1053. 

The first question arises, whether the American arbitration tribunal had to 
render an award against the British debtor only in the currency of the country 
where the award was made, namely, American currency. In the arbitration case 
of United States Corp. v. A. M. Jordan Lid.,? a contract made in New York for 
the sale of seed-lac to be shipped from India to New York provided for payments 
in pounds sterling at the rate of $4.02, to be remitted to the Calcutta office of 
the National Bank of India, Ltd., London, ‘provided this transaction will not 
be prohibited by the Exchange Control Authorities at either Calcutta 
or London. Otherwise the amount of the invoice shall be payable to ourselves 
here in either dollars or American sterling against documents. (American 
sterling is English £. sterling bought in the United States.)” The court said: “An 
arbitration award in this country, like the decision of a court, must direct pay- 
ment in dollars, since ‘the judgment must be rendered in the money of the 
forum.’ Metcalf Co., Limited v1. Mayer, No. 1, 213 App. Div. 607, 613, 211 
N.Y.S. 53, 58.” Thus, an arbitration award upon which judgment is to be en- 
tered in an American court, has to be rendered in American currency, under 
the authority of the Uniled Shellac case (supra n. 2).4 This corresponds to the 
law and practice of arbitration proceedings in Great Britain, where an award 
in favor of a nonresident foreign (American) creditor has to be rendered in 
British currency,® whereas, e.g., in Germany judgments may be rendered in 
a foreign currency.® 





peals will be heard by not less than five members of the Arbitration Committee; the parties 
to the controversy and the arbitrators whose award is appealed from, “‘shall be entitled to be 
present and to be heard upon the matter in question” (Sec. F: Appeal). 

2277 App. Div. 147, 97 N.Y.S. 2d 817 (1950). 

3 In that 1925 case it was held that, under a contract made and to be performed in France, 
plaintiff was entitled to recover judgment in American currency on the basis of the rate of 
exchange prevailing at the date of judgment, “since plaintiff, by suing in another country, 
cannot obtain the advantage of adopting a rate of exchange at a time other than the date of 
the rendition of the judgment.” 

* Nussbaum, Money in the Law, National and International (1950) 370. 

5 See Eagle Oil & Shipping Co., Limited v. The Jim Brown, 104 F. Supp. 271 (D.C. Texas 
1952). 

® District Court Munich, July 3, 1952, 5 Neue Juristische Wochenschrift (1952) 1179, 
with note by Beitzke; and Federal Tribunal (the highest court in Germany), September 30, 
1952, 7 Juristenzeitung (1952) 720, with note by Beitzke; 6 Monatschrift fiir Deutsches 
Recht (1952) 734; Neue Juristische Wochenschrift (1953) 339, with note by Harmening. 
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The second question concerns the enforcement of the New York judgment 
entered upon the award on May 11, 1950, in Great Britain against the British 
debtor. There is no treaty between the United States and Great Britain pro- 
viding for the reciprocal enforcement of awards rendered in the other country. 
Neither does the United States adhere to the Geneva Convention of September 
26, 1927, on the Execution of Foreign Arbitral Awards,’ nor does the (British) 
Foreign Judgments (Reciprocal Enforcement) Act® apply to the United States, 
since no reciprocal arrangement for the registration of judgments under that 
Act exists between the two countries. Nor does the Arbitration Act, 1950, 
Part II, ‘Enforcement of Certain Foreign Awards,’ apply to the instant 
(East India Trading) case, since article 35 expressly provides for application 
only to awards covered by the Geneva Convention of 1927 (to which the United 
States does not adhere, supra n. 7). 

Until the instant East India Trading case, there was available in Great Britain 
no authority which dealt with the enforcement of a New York—or for that 
matter, any other American—judgment entered upon an award. The only 
British case on the enforcement of American arbitration awards which research 
discloses, dealt with the enforcement of a New York award, not of a judgment 
entered upon an award. In Bankers & Shippers Insurance Co. of New York ». 
Liverpool Marine & General Insurance Company, Ltd.,'° the parties had entered 
in New York into a re-insurance contract which contained a clause providing 
for arbitration in New York. It was one of the terms of the arbitration clause 
that, if either party should fail to name an arbitrator within one month aiter 
demand, the party making the demand might name both arbitrators, and these 
two should select the umpire. The New York corporation demanded arbitra- 
tion, but the British insurance company failed to appoint its arbitrator. Acting 
under the provision of the Arbitration Law of New York, the claimant, being 
unable to secure jurisdiction over the British company in New York to require 
specific performance of the arbitration agreement, proceeded to appoint both 
arbitrators, and the latter appointed an umpire. An award was made in favor 
of the New York corporation. Suit on the award was brought in England against 
the British company, which resulted in a judgment for the defendant, solely 
on the ground that in appointing the arbitrators and securing the appointment 
of the umpire, the New York corporation did not conform with the requirements 
of the New York Arbitration Law of 1920. The decision was based on the 
authority of Bullard v. Morgan H. Grace Co.," which involved an interpretation 
of the provision of the New York Arbitration Law on the designation of arbitra- 


7 See Nussbaum, “Treaties on Commercial Arbitration—A Test of International Private- 
Law Legislation,” 56 Harv. L. Rev. (1942) 219. 

8 23 Geo. 5, c. 13 (1933). 

9 14 Geo. 6, c. 27 (1950). 

10 24 Lloyd’s List L. Rep. 85 (H. L. 1926), reversing 21 LI. L. L. Rep. 86 (C.A. 1925), 
which had reversed 19 LI. L. L. Rep. 335 (K. B. 1924). 

11 240 N. Y. 388, 148 N. E. 559 (1925). 
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tors when one of the parties was in default under the submission agreement by 
refusing to proceed to arbitrate. The House of Lords, regarding the question as 
one involving the domestic law of New York, followed the ruling of the highest 
court of that state. It must be observed, however, that the New York Arbitra- 
tion Law was later amended to modify the proposition of the Bullard case, so 
that no court procedure became necessary to proceed ex parte in an arbitration." 
Thus, the question of the enforcement of an American award in Great Britain" 
can hardly be determined on the authority of the Bankers case." 

In the instant (East India Trading) case, the basic question dealt with by the 
British court was that of the amount of the (American) judgment debt of about 
$34,000 to be converted into pounds sterling. It will be recalled that the date 
of the breach of contract was found, by the award of December 7, 1949, to be 
June 13, 1949. At that date the rate of exchange was $4.03 to the pound sterling. 
The sum of $34,000 due to the American creditor under the award would have 
amounted to about £8,100. On the date of the New York judgment, namely, 
May 11, 1950, that sum of $34,000 calculated at $2.80 to the pound—the rate 
prevailing since the devaluation of September 20, 1949—would have amounted 
to about £11,700, and it was that sum which the American creditor claimed in 
the enforcement action in the British court.!® 

The British court held that the American creditor was entitled to a conversion 
of the (American) judgment debt into pound sterling at the date of the New 
York judgment ($2.80 to the pound sterling), and gave judgment for the 
plaintiff.'* The court said: “‘The American judgment was a judgment for a 


2 See Sturges, A Treatise of Commercial Arbitration and Awards (1930) 446, and Nord- 
linger, “Commencement of Arbitration Proceedings Without a Court Order,” 3 Arbitration 
Journa! (1939) 279. 

13 See Dicey’s Conflict of Laws (Sixth Edition 1949) rule 95, p. 433: “A foreign award has 
no direct operation in England, but, if it fulfills the conditions requisite for the validity of a 
foreign judgment, it may be enforced by an action at the discretion of the court,” and Russell, 
On the Law of Arbitration (15th ed. by T. A. Blanco White, 1952) 262: “An award which is 
complete and could be enforced in the country where it was made is enforceable in England 
at common law,” referring to Norske Allas Insurance Co., Ltd. v. London General Insurance 
Co., Lid. (1927) 43 T. L. R. 541. Cf. also Crease, ““The Enforcement of Awards Made Abroad,” 
17 Journal of the Institute of Arbitrators (London, 1951) 27. 

As to recent instances where American parties were involved in arbitrations held in 
London, see International Refugee Organization v. Republic S. S. Corp., 93 F. Supp. 798 
(D. C. Maryland, 1950): stay of court proceedings pending arbitration in London under a 
charter party; the Eagle Oil & Shipping case, supra, n. 5, dealing with damages to be paid to 
libellant in dollars at the value of the pound sterling at the time of collision (February 16, 
1947) and not at the rate of the devaluated currency on the date of the interlocutory decree; 
Cerf vy. La Maison du Payson du Sud-Ouest, 202 Misc. 360 (1952): “arbitration in London as 
per rules of American Seed Trade Association (Edition 1948).”’ 

'5 See note on the instant case by F. A. M. [ann], “Rate of Exchange and Breach-Date 
Rule,” 68 L. Q. R. (1952) 316. 

‘6 As a matter of fact, a master had given plaintiff leave to sign judgment for £ 8,131 4s. 
9d, the sterling equivalent of the judgment debt at the rate of exchange on June 13, 1949, the 
date of the breach of the contract, and the defendant leave to defend the action as to the 
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fixed sum, and was final and conclusive,” and: ““‘The American judgment is the 
immediate source from which the defendants’ liability flows in the present ac- 
tion, and no earlier date can be called into consideration,” relying on William 
v. Jones,” which was quoted with approval in Nouvion v. Freeman:'® ““Where 
a court of competent jurisdiction has adjudicated a certain sum to be due from 
one person to another, a legal obligation arises to pay that sum, on which 
an action of debt to enforce the judgment may be maintained.” 

This rule of computation of a foreign currency at the rate of exchange on the 
date of judgment applies, in the instant case, to the date of the foreign (N. Y.) 
judgment (May 11, 1950) in preference to that of the award (December 7, 
1949), or the breach date (June 13, 1949). The situation is different from that 
usually considered in the so-called “judgment rule” of American law, where a 
judgment of the court of enforcement is in question. In that respect it was stated 
in the United Shellac case, supra, n. 2: 

“The question, in such cases, ordinarily resolves.itself into whether, 
in arriving at the amount to be awarded measured by the currency of 
another country, the foreign exchange is to be translated into Ameri- 
can currency as of the date of the breach of contract or the day of the 
judgment. Where the suit in this country is based upon an obligation 
existing under foreign law, to be performed abroad, and the jurisdic- 
tion of our courts arises merely from ‘the fact that the creditor happens 
to be able to catch his debtor here’ (Deutsche Bank v. Humphrey, 272 
U. S. 517, 519), the amount of the judgment (or award) is adjusted ac- 
cording to the exchange rate which prevails on the day of judgment 
(Richard v. American Union Bank, 241 N.Y. 163; Metcalf Co. v. Mayer, 
213 App. Div. 607; Sirie v. Godfrey, 196 App. Div. 529; Deutsche Bank 
v. Humphrey, supra). On the other hand, if the contract is to be per- 
formed here, then the exchange rate to be applied is that which ob- 
tained at the time of default, when the contract was broken (Hicks v. 
Guinness, 269 U. S. 71; Hoppe v. Russo-Asiatic Bank, 235 N. Y. 37, 
explained on the basis of this distinction in Richard v. American Union 
Bank, supra; 5 Williston on Contracts (Rev. ed.), § 1410A).” 

This question, of the computation of the foreign currency at the rate pre- 
vailing on the date of judgment or on the date of the breach of contract, has 
recently been discussed, as occasioned by Shaw, Savill, Albion & Co., Lid. 2. 
The Fredericksburg,’ and Paris v. Central Chiclera,” in three notes to the Fred- 
ericksburg case,”' and, in more detail, in a note: ““‘Dollar Damage Awards to 





balance of £ 3,571 18s. 8d. Since judgment had already been entered for £ 8,131 4s. 9d., on 
the basis of the exchange rate prevailing before the devaluation of the pound sterling, the 
issue before the court was only the aforementioned difference (of £ 3,571 18s. 8d.) calculated 
on the basis of the rate of exchange prevailing on the date of the New York judgment. 

7 (1845) 13 M. & W. 628. 

8 (1888) 37 Ch. D. 244, aff’d (1889) 15 App. Cas. 1 (H.L.). 

19189 F. 2d 952 (2d Circ. 1951). 


20 193 F. 2d 960 (Sth Circ. 1952). 
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Foreign Plaintiffs: Conversion and Revaluation of Foreign Currencies.”” To 
these notes, and the further sources therein mentioned, reference only is made 
here,” in order to confine ourselves to further questions of the enforcement of 
American awards in Great Britain. 

The British court leaves it™ “‘an open question for a higher court whether a 
debt expressed in foreign currency must, in litigation in this country, be con- 
verted into sterling with reference to the rate of exchange prevailing on the 
day when the debt was payable or with reference to the day of the judgment 
in the English court. That was not the contention on behalf of the defendants, 
for in the present case the result would be the same. In the case of enforcement 
of a foreign judgment I would follow the most recent decision of Madeleine 
Vionnet & Cie. v. Wills,?> which decides that the correct date on which to con- 
vert a debt in foreign currency sued for in this country is the date on which the 
debt became due.’”* The American creditor based his action on the New York 
judgment entered upon the award. The result would have been the same if he 
had sued on the award which was rendered on December 7, 1949, likewise 
after the devaluation of the pound sterling of September 20, 1949.7 

The situation, however, would have been different if the American creditor, 
in disregard of the arbitration, had proceeded in Great Britain on the original 
cause of action, namely, the breach of the contract which occurred on June 13, 
1949. In that case, the damages would have had to be assessed at the date of 
the breach of contract, under the authority of Di Ferdinando v. Simon, Smits & 
Co., Lid.* The British defendants submitted that the court should apply 


*1 20 Fordham L. R. (1951) 333; 65 Harv. L. R. (1952) 887; 52 Col. L. R. (1952) 141; 36 
Minn. L. R. (1952) 968. 

261 Yale L. J. (1952) 758; see also Comment “Taxation of Foreign Currency Transac- 
tions,” ibid. 1181. 

3 Cf. also Nussbaum, supra n. 4, p. 364; Note, “The Measurement of Foreign Money 
Obligations,” 36 Virginia L. Rev. 215 (1950), and Industrial Export & Import Corp. v. 
Hongkong & Shanghai Banking Corp., 302 N. Y. 342, 98 N.E. 2d 466 (1951). 

[1952] 1 All E. R. 1053, at p. 1056. 

25 (1940) 1 K. B. 72. 

*6 This principle, as the Court remarks, would give the same result as registration under 
the Foreign Judgments (Reciprocal Enforcement) Act, 1933, supra, n. 8, which provides in 
sec. 2(3): 


“Where the sum payable under a judgment which is to be registered is expressed in a cur- 
rency other than the currency of the United Kingdom, the judgment shall be registered as if 
it were a judgment for such sum in the currency of the United Kingdom as, on the basis of the 
tate of exchange prevailing at the date of the judgment of the original court, is equivalent to 
the sum so payable.” 


™ The New York cases on the enforcement of awards rendered in London, Gilbert v. Burn- 
stine, 255 N. Y. 348, 174 N.E. 706 (1931), Sargant v. Monroe, 268 App. Div. 123, 49 N.Y.S. 
2d 546 (1944), and Cerf v. La Maison du Payson du Sud-Ouest, 202 Misc. 360 (1952), are also 
based on awards—and not on British judgments entered upon such awards. See Domke, “On 
the Enforcement Abroad of American Arbitration Awards,” 17 Law and Contemporary 
Problems (1952) 545, 550. 

*8 (1920) 3 K. B. 409. 
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equitably in both cases the same date (of the breach of contract) for the rate 
of exchange, otherwise it would vary according to which course the plaintiff 
took. The court, however, refuted that suggestion,” stating: 
“For myself, I see less objection to a plaintiff who has obtained 
judgment rather than a defendant who is in default being in a position 
to select the most advantageous course. A rigid rule may have the ad- 
vantage of certainty, but I apprehend that in some circumstances it 
might prove advantageous to the party in default, and equally disad- 
vantageous to the innocent party. Rates of exchange may in a given 
period vary, first in one direction and then in the opposite, and it may 
be that the fluctuations of the exchange market might give scope to 
either of the parties concerned to turn it to his advantage by expediting 
or delaying the steps he takes.’’° 
One final question is still to be considered: the application of foreign ex- 
change control to arbitration awards and judgments entered upon them. It is 
stated elsewhere*! that foreign exchange control so widely accepted in nearly 
all countries of the world, remains a decisive impediment to the development 
of international commercial arbitration when foreign currency is not made 
available by the authorities of the debtor’s country. In the instant East India 
Trading case, the British court said: ‘The Exchange Control Act, 1947, has 
no application to this case,’’ obviously referring to sec. 4(1) of the Fourth 
Schedule to the Act,” which reads as follows: ‘‘In any proceedings in a pre- 
scribed court and in any arbitration proceedings, a claim for the recovery of 
any debt shall not be defeated by reason only of the debt not being payable 
without the permission of the Treasury and of that permission not having 
been given or having been revoked.” Similarly, in a country such as Germany 
where foreign exchange control has been rigidly enforced since 1931, foreign 
arbitration awards have found favorable consideration both by foreign exchange 
authorities and by the courts which allowed the foreign creditor to enforce 
such obligations against German debtors. Thus, the Court of Appeals of Cologne 
recently* gave judgment to the plaintiff for recovery of damages based on an 
arbitration award of the Grain Exchange in Rotterdam, Holland. There the 
German debtor was considered to have been obligated to obtain permission 
from the exchange authorities in Germany for the contract since he had not 


29 [1952] 1 All E. R. 1053, at p. 1054. 

3 The Court distinguished Cummings v. London Bullion Co., Ltd., [1952] 1 All E. R. 383 
(C. A.), note by Kahn-Freund, 68 L.Q.R. (1952) 163, where an amount became payable only 
at the date when the permission of the foreign exchange authority was granted. 

31 Domke, supra, n. 27, at p. 561, with further references; cf. also Cabot, ‘Exchange 
Control and the Conflict of Laws,” 99 U. of Pa. L.R. (1951) 476, 493. 

2 10 & 11 Geo. 6 Ch. 14. 

3 July 7, 1952, 7 Betriebs-Berater 815 (1952), 5 Neue Juristische Wochenschrift (1952) 
1420, with (critical) note by Fuchs. 
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expressly excluded such risk. The German foreign exchange office, moreover, 
gave permission to comply with the Dutch arbitration award.* 

The enforcement in Great Britain of an American judgment entered upon 
an award, in the instant East India Trading case, makes manifest how the 
realistic approach of courts to the problems of international commercial arbi- 
tration overcomes the lack of any treaty provision on the reciprocal enforcement 
of foreign decisions. Nevertheless, the practice of the United States, in its re- 
cent bilateral Treaties of Friendship, Commerce, and Navigation, to provide 
for the enforcement of foreign arbitral awards rendered in the respective coun- 
tries,*> should be more generally followed. In this way, an internationally 
recognized basis for the enforcement of awards abroad would be created, and 
thus the wider use of arbitration, for the settlement of foreign trade disputes, 
would be promoted. 

MARTIN DOMKE* 


* To the same effect, Brauer & Co. (Great Britain), Ltd. v. James Clark (Brush Materials), 
Ltd., [1952] 2 All E. R. 497 (C. A.): liability under an arbitration award of the Seed, Oil, 
Cake and General Produce Association in London, in spite of failure to obtain a Brazilian 
export license to which the contract was expressly subject. 

35 E.g., the Treaty with Ireland, of January 21, 1950, (U.S.) Treaties and Other Interna- 
tional Acts Series No. 2155. For further references, see Domke, supra n. 27, at p. 549, and 
Commercial Treaties, Hearing before a Subcommittee of the Committee on Foreign Affairs, 
United States Senate, May 9, 1952, p. 42. 

* New York University School of Law; Editor-in-chief, The Arbitration Journal. 


LIABILITY OF MASTER FOR INJURY TO SERVANT’S WIFE DUE TO SERVANT’S 
NEGLIGENCE. Broom v Morgan, [1952] 2 All. E.R. 1007 (Queen’s Bench Divi- 
sion, November 12 and 17, 1952)—The plaintiff and her husband were employed 
by the defendant to manage a beer and wine house. The husband was the 
manager, and the wife served in the bar and prepared light refreshments. 
Whilst so employed she fell through an open and unprotected trap door and 
suffered injuries in respect of which she sued the defendant. The plaintiff al- 
leged that the defendant was responsible for the husband’s negligence in leaving 
the trap door open and unprotected and for giving her no warning of it. The 
defence was that as the negligent act was that of a husband towards his wife 
the defendant could not be made vicariously liable. This argument was of 
course based upon the common law rule that a wife could not sue her husband 
for a tort committed during marriage,' and at first sight would seem attractive. 
The Court moreover was faced, in the words of Lord Goddard, C.J. with a 
“curious lack of authority in English law” on the question, and had the as- 
sistance of only one direct authority. This was Smith v Moss,? where it was 


' The rule was perpetuated by the Married Women’s Property Act 1882, except that s.12 
of the Act allows a wife to sue her husband for the protection of her separate property. 
* [1940] 1 K.B. 424. 
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held that a wife who was injured owing to the negligence of her husband whilst 
he was driving a car as agent for his mother, could recover damages against 
the latter. 

The refusal embodied in Smith’s Case to allow the consequences of the doc- 
trine of husband and wife being one person in law to be carried any further 
than precedent demanded, was in line with the judgment of Cardozo, C.J. in 
the New York Court of Appeals in Schubert v Schubert Wagon Co.’ In that de- 
cision it was held that in view of Domestic Relations Law (Consol. Laws, c. 14) 
s. 57, giving a married woman a right of action for personal injury, as if un- 
married, a wife who was injured through the negligent operation of an automo- 
bile by her husband, who was then in the defendant’s service, could recover 
against the latter, although the husband was not liable. 

Section 880 of the American Restatement of the Law of Torts is to the 
same effect. It provides as follows: 

Where two persons would otherwise be liable for a harm, one of them 

is not relieved from liability by the fact that the other has an absolute 

privilege to act or an immunity from liability to the person harmed. 
Furthermore, a passage in the Comment to this section is explicit on the point 
in question in Broom v Morgan: “Likewise, where a servant while acting in the 
scope of his employment negligently harms another, the fact that he is in such 
relation to the injured person that suit can not be brought against him does 
not relieve the master from liability.” It is gratifying to note, therefore, that 
Lord Goddard treated the “American view” of the law relating to the facts 
before him as of persuasive effect, and observed that it seemed ‘“‘eminently 
in accordance with good sense.” He then held that the wife had a cause of 
action against the defendant.‘ 

MICHAEL BRANDON* 

3 249 N.Y. 253. 
4 It may be observed that had the case come up before the Law Reform (Personal Injuries) 
Act 1948, the defence of common employment would also have been available to the em- 


ployer. The latter’s appeal was dismissed on 6 March, 1953 by the Court of Appeal. 
*Legal Department, U. N. Secretariat, barrister-at-law, Inner Temple, London. 


AUSTRIA: ESTABLISHMENT OF PATERNITY OF ILLEGITIMATE CHILD IN CASES 
OF PRomiscuity—The establishment of the paternity of illegitimate children 
is a problem difficult enough by itself, which, however, becomes even more 
complex in cases where the mother has had sexual intercourse with more than 
one man during the assumed period of conception. The German and Swiss 
laws which establish a rebuttable presumption that a man who had sexual 
intercourse with the mother during this period is the father of the child, provide 
that this presumption does not apply to such cases.' When the rule “‘/a recherche 
de la paternité est interdite’”’ was modified in France, it was likewise expressly 


1 §1717 Biirgerliches Gesetzbuch (BGB); §314 subp. 2, Schweizerisches Zivilgesetzbuch. 
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provided that no paternity suits could be brought under such circumstances.” 
A Scottish decision emphatically rejects the view maintained by some earlier 
authors that in such cases a woman has the prerogative to single out one of her 
several lovers and bring a paternity suit exclusively against him.’ The rule 
excluding paternity and maintenance suits in such circumstances‘ is known as 
the exceptio plurium (concumbentium) rule. According to some authors, this 
rule is also found in English law. Paternity proceedings under English law 
were originally based on the obligation to indemnify the parish for the cost of 
maintenance,® a secondary motive being the Puritan idea that a man guilty of 
fornication should be punished.’ This should logically lead to holding all men 
having had sexual intercourse with the woman during the assumed period of 
conception jointly liable for maintenance as joint debtors or joint tortfeasors. 
Yet the law of the United States likewise embodies the exceptio plurium rule. 

The exceptio plurium rule is based partly on the great difficulty of ascertain- 
ing the real father in such cases and partly on the idea of punishing the mother 
for her promiscuity. However, the effects of the rule are directed not against 
the mother but against her innocent child. Moreover the rule favors conspira- 
cies by several men to have sexual intercourse with the same woman in order 
that all of them may escape liability for maintenance. 

The Norwegian Law of April 10, 1915,° holds all men who had sexual inter- 
course with a woman during the assumed period of conception jointly responsi- 
ble for maintaining her illegitimate child. A similar solution had originally 
been adopted in Soviet Russia.!° The drawback of this solution is that it brings 
increased discredit on the mother and her child, as the defendant in a paternity 


2 Art. 340, subp. 2, Code Civil as modified by the Law of November 16, 1912. See. 
Planiol-Ripert, Traité pratique de droit civil francais (1926) II, 773-775. 

3 Robert Robertson v. Edward Hutchinson (1935) S.C. 708, quoted in 10 Zeitschrift fiir 
ausl. u. internat. Privatrecht (1936) 810. 

‘ This rule is likewise found in 11th century Icelandic sagas; cf. Fiinf Geschichten aus dem 
éstlichen Nordland, Thule Collection, XI, 191-192. 

5 Karplus, Handbuch des englischen Privatrechtes (1917) 164; Geiger, Das uneheliche 
Kind (1920) 229: Garbutt v. Simpson (1863) L.J. (N.C.) 186, Halsbury, Laws of England 
2,590 may be interpreted as supporting their views. 

° Cf. Liithke, this Journal (1952) 124. 

7 Blackstone, Commentaries on the Laws of England (1825) IV, 65. Cf. Massachusetts 
General Laws (Ter.Ed.) 1932, ch. 273, sec. 12: “Getting woman with child. Whoever, not being 
the husband of a woman, gets her with child shall be guilty of a misdemeanor.” 

§ Standards of Legal Protection for children born out of wedlock, U. S. Dept. of Labor, 
Children’s Bureau, Conference Series No. 3, Bureau Publication No. 77 (1921) 45 (Minnesota) 
and 52 (Missouri): M. D. Mudgett, Results of Minnesota’s Law for Protection of Children 
born out of wedlock (1924) 184-185; cf. also Olson v. Peterson, 33 Neb. 358, 50 N.W. 155 
1891) quoted in Bouvier’s Law Dictionary (1914) I, 330. 

* Tomforde-Diefenbach-Webler, Das Recht des unehelichen Kindes und seiner Mutter im 
In- und Auslande (1935) 125. Similar laws exist in Denmark and Iceland. Tomforde, ibid. 34. 

© Article 144 of the RSFSR Code concerning Marriage, Family, and Guardianship Law 
and Documents on Personal Status (1918/1921), Freund, Das Zivilrecht Sowjetrusslands 
(1924) 83. 











248 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


suit will try to enumerate as many other lovers as possible in order to reduce 
his share of the burden of maintenance. Norwegian Law still adheres to this 
solution, while Soviet Russia has abandoned it for the above-mentioned 
reasons." 

From 1927 to 1944, Soviet Russia followed the example of Austria.” There, 
an Imperial Decree of March 7, 1787, had instructed the Courts not to admit 
the exceptio plurium rule."* This solution has been retained by §163 of the 
Allgemeines Biirgerliches Gesetzbuch (ABGB)."* If it is proved that the man 
alleged to be the father of an illegitimate child has had sexual intercourse with 
the mother during the assumed period of conception, he is—under this provi- 
sion—presumed to be the father of the child, unless he proves, e.g. by blood- 
test, that this is physically impossible. It is immaterial whether other men had 
sexual intercourse with the mother during the same period and if so, how many, 
The Austrian Supreme Court even upheld the claim of a prostitute on behalf 
of her child.’* It is obvious that this solution encourages a promiscuous mother 
to sue on behalf of her child the richest of her lovers, but Austrian law accepts 
this drawback in order to ensure that children born by such mothers are not 
worse off than other illegitimate children. In 1944, the Soviet Union prohibited 
all paternity and maintenance suits, the care for illegitimate children being 
taken over by the State.'® Austria and Sweden" are therefore, to this author’s 
knowledge, the only countries which for a long period’ have maintained the 
policy of not admitting the exceptio plurium rule without imposing a collective 
maintenance duty on all men concerned. 


1 Soviet Russia’s reply to the questionnaire of the League of Nations, Série de publications 
de la SdN, Questions Sociales, 1929, IV, 5, p. 69. 

2 Art 32 of the Marriage and Family Code of the RSFSR, Freund, Das Zivilrecht in der 
Sowjetunion (1927) 35. 

13 Handbuch der k.k. Gesetze unter Joseph IT, vol. 13 (1789) 401-402. 

1s Ofner, Der Urentwurf und die Beratungsprotokolle des dsterr. ABGB (1889) I, 160. 

18 Decision of Jan. 30, 1866, Glaser-Unger, Sammlung von Civilrechtlichen Entscheidungen 
des k.k. Obersten Gerichtshofes. Another interesting feature of Austrian illegitimacy law is 
illustrated by the fact, that in the present case the suit was brought 15 years after the birth 
of the child. 

16 Art. 20 of the Decree of the Presidium of the Supreme Soviet of the USSR of July 8, 
1944, quoted by Valters, “Das aussereheliche Kind im neuen Sowjetrecht,” Juristische Blatter 
1948, 232. 

Law of June 14, 1917, Tomforde, Joc. cit., 180. 

18 Poland has followed the Austrian example by §48, subp. 1, of the Decree of Jan. 22, 
1946 (Law Gazette of the Polish Republic, Pos. 52) quoted by Fedynskyj, “Polnisches Familien- 
recht,” Juristische Blatter (1948) 209. This provision has been retained by Art. 47, subp. 2, of 
the Family Code of June 27, 1950 (Law Gazette of the Polish Republic, Pos. 308). 

The Hungarian Law XXIX/1946 follows the Austrian example, but admits the exceplio 
plurium rule against a prostitute (§32, subp. 2, clause b, of this Law). Cf. note 15 supra. 

§19 of the Czechoslovak Law of December 7, 1949, Off. Coll. No. 266 and §26 of the Yougo- 
slav Law of November 26, 1947, likewise provide that the exceplio plurium rule is not admitted. 
Proceedings against all men concerned shall be instituted in order to establish paternity. 
Schmied, “Das Familienrecht der Volksdemokratien 1945-1951,” 17 Zeitschrift f. ausl. u. 
internat. Privatrecht (1952) 241. It may be concluded from a linguistic interpretation that the 
duty to maintain the child is finally imposed on one of these men only. 
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From 1938 to 1945 the Germans retained §163 ABGB as German Law in 
Austria, although this provision is diametrically opposed to the solution arrived 
at in §1717 BGB. The Reichsgericht decided on July 13, 1943, that courts in 
Germany (within the limits of 1937) should have to apply §163 ABGB, if the 
mother and the child were domiciled in Austria. Art 21 of the Introductory 
Law to the BGB (EGBGB) provides, that German Courts shall not admit 
maintenance claims in excess of the provisions of German Law. As, at that time, 
the Germans considered this to be German Law, the Reichsgericht held that 
this rule did not apply to §163 ABGB." However, after 1945, §163 ABGB 
became again a “foreign law in excess of the provisions of German Law” and 
was therefore no longer applicable before German courts. By decision of Febru- 
ary 27, 1950, the Landgericht Landau/Pfalz discontinued to enforce a main- 
tenance order made by a German court in 1944 in virtue of §163 ABGB.° 

Austrian Landesgerichte sometimes have considered any provision of foreign 
law less generous to illegitimate children than Austrian Law as being contrary 
to Austrian public policy. This applied to Italian law which admits paternity 
suits only in case of rape or abduction™ and to $1717 BGB admitting the 
exceptio plurium rule.” However, the Austrian Supreme Court has explicitly 
rejected this view. It stated that the exceptio plurium rule is not so objectionable 
to Austrian moral standards as to exclude the application of §1717 BGB for 
reasons of public policy.” Neither can the exclusion of §1717 BGB be moti- 
vated on the strength of the argument that it is ‘‘inconsistent with the purpose 
of an Austrian legal rule within the meaning of §18 of the Fourth Enabling 
Ordinance to the Marriage Law.™ This provision cannot be relied on wherever 
foreign law is different from Austrian Law. It applies only in cases where 
foreign law is contrary to Austrian laws aiming to protect specific Austrian 
interests. As, in the present type of cases, German law, which admits the 
exceptio plurium rule, is more favorable to the Austrian defendant than Aus- 
trian Law, there is no reason why its application should be excluded.” 

IGNAZ SEIDL-HOHENVELDERN* 


18 Quoted in the decision of Landgericht Landau/Pfalz; cf. note 20 infra. 

°° Reported in 16 Zeitschrift f. ausl. u. internat. Privatrecht (1951) 507, with adverse com- 
ment by Neuhaus, who stresses that a claim which had been admissible between 1938 and 
1945 should not be rejected retroactively. In support of his views, Neuhaus, ibid. 509, 
quotes a decision of Amtsgericht Schweinfurt of April 20, 1950, on another point of Austrian 
illegitimacy law. Beitzke approves the Landau decision in his comment in Neue Juristische 
Wochenschrift (1951) 200. 

"1 Undated decision of an unnamed Austrian Court of Appeals confirmed for other reasons 
by decision of the Supreme Court of Nov. 16, 1946, Juristische Blatter (1947) 61. 

* Landesgericht Vienna, August 31, 1946, Osterr. Juristen-Zeitung, Ev. Bl. Nr. 547/1946. 

* Decision of September 21, 1946, Juristische Blatter (1947) 110. 

*4 §18 of the Fourth Enabling Ordinance to the Marriage Law of October 25, 1941, German 
Reichsgesetzblatt I, 654, which was retained as Austrian Law after 1945, provides that 
foreign law, applicable under the normal rules of private international law, shall not apply, 
if contrary to boni mores or inconsistent with the purpose of an Austrian legal rule. 

*5 Decision of March 3, 1948, Osterr. Juristen-Zeitung, Ev. Bl. Nr. 439/1948. 

* Deputy Legal Adviser, Austrian Ministry of Foreign Affairs, Privatdozent, University 
of Vienna. 
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Antonio R. Sarabia, Chicago, Illinois; William B. Stern, Los Angeles, California: 
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Abeles v. Pan-American World Airways, 
Inc., 128 N.Y.L.J., October 7, 1952, p. 
726: refusal of Chilean authorities to 
admit plaintiff’s agent into Chile. 

American League for a Free Palestine, Inc. 
v. Tyre Shipping Co., Inc., 202 Misc. 
831 (Sup. Ct. N.Y. September 2, 1952): 
officer of Israel Consulate not exempt 
from being called as witness; not re- 
quired to testify concerning contents of 
consular archives or information com- 
ing to him in official capacity. 

Amtorg Trading Corp. v. Miehle Printing 
Press & Manufacturing Co. of Delaware, 
108 F. Supp. 170 (S.D. N.Y. August 
29, 1952): effect of denial of export 
license for delivery under sales con- 
tract of Delaware manufacturer with 
Soviet government agency in New 
York; frustration of contract. 

Anderson v. Speyer, 128 N.Y.L.J., De- 
cember 29, 1952, p. 1606: claims 
against assenting bondholders of Mexi- 
can securities. 

Arbulich, In re A.’s Estate, 248 P. 2d 179 
(Cal. App. September 24, 1952): 
reciprocal rights of inheritance for 
American citizens as to property in 
Yugoslavia; effect of Yugoslavian Na- 
tionalization Law of December 5, 1946, 
as amended April 28, 1948; testimony 
of Yugoslav Ambassador on law and 
practice in Yugoslavia. 

Armstrong v. Armstrong, 129 N.Y.L.J., 
February 6, 1953, p. 437: nonrecogni- 
tion of Dominican divorce decree for 
want of jurisdiction of courts of Domin- 
ican Republic. 

Barreiro v. McGrath, 108 F. Supp. 685 
(N.D. Cal. December 4, 1952): in- 
eligibility for citizenship of Portuguese 
stowaway who had claimed exemption 
from military service under Selective 
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Training and Service Act of 1940, as 
amended. 

Bata v. Bata, 129 N.Y.L.J., February 16, 
1953, p. 514: injunction regarding de- 
velopment of Brazilian properties in 
accordance with Brazilian needs, poli- 
cies and trends. 

Bates, Matter of Paula Frank B., 129 
N.Y.L.J., February 17, 1953; p. 537: 
insufficient proof of death of persons in 
concentration camp at Auschwitz. 

Beley v. Pennsylvania Mut. Life Ins. Co., 
(Pa. Sup. Ct. February 14, 1953): re- 
covery under double indemnity pro- 
vision of life insurance policy of in- 
fantryman killed in Korea; majority 
decision, confirming 171 Pa. Super. 
253, 90 A. 2d 597. Notes: 14 U. of 
Pittsb. L. Rev. (1952) 122; 57 Dickin- 
son L. Rev. (1952) 172. 

Bendix Chemical Cor poration v. Richard I. 
Rosenberg, 279 App. Div. 1044, 113 
N.Y.S. 2d 254 (ist Dept. May 6, 1952): 
availability of an export license for 
export to Argentina. 

Bennett v. Kazvini, 119 N.Y.S. 2d 530 
(January 27, 1953): application of 
Iranian law on acceptance of wool 
without protest of defective perform- 
ance; waiver under Iranian law of 
variances between letter of credit and 
contract. 

Brooks v. Yawkey, 200 F. 2d 663 (1st Cir. 
January 7, 1953): no recovery of dam- 
ages because option expired when valu- 
able part of Canadian realty was ex- 
propriated by Hydro Electric Power 
Commission of the Province of On- 
tario. 

Brown v. Hugo Stinnes Corp., 129 
N.Y.L.J., February 5, 1953, p. 416: 
default of securities issued in 1926; 
shares of American debtor corporations 
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seized by Alien Property Custodian as 
property of enemy German nationals; 
impossibility of performance. 

Burge, Application of, 118 N.Y.S. 2d 23 
(Sup. N.Y. December 8, 1952): peti- 
tion of stockholder of Panamanian 
holding company for appointment of 
special receiver; English cases con- 
sidered at p. 30. 

Creswell v. Royal Ins. Co., Ltd., 129 N.Y. 
L.J., January 26, 1953, p. 276: reference 
to Argentine income tax laws. 

Crispin v. United States, 200 F. 2d 199 
(9th Cir, November 17, 1952): taxes 
under annuity agreement between em- 
ployer and employee with residence in 
China. 

Du Vernay v. Ledbetter, 61 So. 2d 573 
(La. App. December 15, 1952): suit for 
treble damages for rental overcharge; 
loss of Louisiana domicile, though not 
of American citizenship, by marriage 
to a foreign national (Ecuadorean) and 
residence abroad (Panama). Person 
may be citizen of U. S. without being 
identifiable as citizen of any particular 
state. 

Emerson v. American Express Co., 90 Atl. 
2d 236 (Mun. App. D. C. July 17, 
1952): purchase of stolen travelers’ 
checks originally bought in Italy. Note: 
41 Geo. Wash. L. Rev. (1952) 108. 

Eng v. Acheson, 108 F. Supp. 682 (S.D. 
N.Y. December 1, 1952): establishment 
of son’s status as U. S. citizen; opinion 
of Hong Kong physician on age of son. 

Eterpen Financiera Sociedad de Responsa- 
bilidad Limitada v. United States, 108 F. 
Supp. 100 (Ct. Cl. November 4, 1952): 
action by Argentine corporation to re- 
cover Federal income taxes; laws of 
Argentina according U. S. citizens right 
to prosecute claim against Argentine 
government in Argentine courts. 

Galban Lobo Trading Co., S. A. v. The 
Diponegoro, 108 F. Supp. 741 (S.D. 
N.Y. June 26, 1952): liability under 
charter party for transportation of 
sugar between Cuba and Israel; arbi- 
tration clause in charter party as im- 
pediment to court action in France; 
forum non conveniens. 
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Garcia, Estate of Luis G. de Los Salmones 
y De La Pedraya, 129 N.Y.L.J., Janu- 
ary 14, 1953, p. 138: applicable Spanish 
law as to possession of personal prop- 
erty of decedent resident of Spain who 
died in New York; will established in 
Spain; affidavit of Consul General for 
Spain in New York. 

Gazda v. United States, 108 F. Supp. 516 
(Ct. Cl. December 2, 1952): Swiss 
patent law on disclosure of monopoly 
of invention; infringement of vested 
patent while in possession of Alien 
Property Custodian. 

Gersenstein v. Peninsula & Oriental Steam 
Navigation Co., 202 Misc. 337 (N. Y. 
City Ct. April 29, 1952): British steam- 
ship company (Cunard Steam-Ship 
Company, Limited) as general passen- 
ger agency in New York of foreign 
corporation engaged in international 
shipping service. 

Goepp v. American Overseas Airlines, Inc., 
281 App. Div. 105 (ist Dept. Decem- 
ber 16, 1952): application of Warsaw 
Convention (49 U. S. Stat. 3000) on 
limitation of liability of air carrier for 
death occurring in Newfoundland. 

Gonzales v. Dampsklsk Dania A. S. v. The 
Danvig, 108 F. Supp. 908 (S.D. N.Y. 
December 12, 1952): liability in ad- 
miralty for personal injuries to Spanish 
citizen who signed articles in Venezuela 
to serve abroad a Danish vessel. 

Habekost, In re H’s Estate, 118 N.Y.S. 2d 
315 (N. Y. Surr. December 22, 1952): 
assignment by national of Germany 
residing in Russian zone of Germany 
of interest in American estate; Execu- 
tion before American Army officer in 
American sector of Berlin; invalidity 
because of lack of license pursuant to 
General Ruling No. 12 of the U. S. 
Secretary of the Treasury (7 F. R. 
2991); necessity for license under Mili- 
tary Government Law No. 53 on For- 
eign Exchange Control. 

Halbach v. Markham, 106 F. Supp. 475 
(D. New Jersey July 21, 1952): return 
of shares of stock in New York corpora- 
tion vested by Alien Property Custo- 
dian as property of German enemy 
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corporation (I.G. Farben Industrie); 
no abrogation of settlement agreement 
of January 27, 1945. 

Harding v. Pennsylvania Mut. Life Tis. 
Co. (Pa. Sup. Ct. February 14, 1953): 
term “war” in double indemnity ex- 
clusion clause of life insurance policy 
not applicable to railroad accident dur- 
ing military training because insurer 
failed to prove that term applied also 
to undeclared war in Korea; majority 
opinion confirming 171 Pa. Super. 236, 
90 A. 2d 589 (1952). Notes: 14 U. of 
Pittsb. L. Rev. (1952) 122; 57 Dickin- 
son L. Rev. (1952) 172. 

Hypotheek Land Co. v. Commissioner of 
Internal Revenue, 200 F. 2d 290 (9th 
Cir. December 15, 1952): tax reduction 
with regard to action of agent for two 
Dutch mortgage loan companies oper- 
ating in the United States; sale of 
company’s assets to taxpayer company 
created to prevent appropriation of 
assets by German authorities in occu- 
pied Netherlands. 

Karlan, Matter of Katherine K., 128 N.Y. 
L.J. December 29, 1952, p. 1610: pre- 
sumption of continuance of bachelor- 
hood under Swiss law. 

Kennedy, In re K’s Estate, 106 Cal. App. 
2d 261, 235 P. 2d 837 (Cal. App. Sept- 
ember 26, 1951): reciprocal rights of 
inheritance for American citizens as to 
property in Romania; repeal of dis- 
criminatory decrees promulgated dur- 
ing German occupation of Romania; 
1948 Constitution of Communist Ro- 
mania confirming rights of inheritance 
presumed to have continued. 

Laszkowitz, Matter of Joseph L. Grossel, 
129 N.Y.L.J., January 29, 1953, p. 334: 
proof of death by certificate issued by 
Polish Bureau of Vital Statistics upon 
decree of County Court, Mielec City, 
Poland. 

Logan v. Foster, 114 A.C.A. 723 (Cal. 
App. December 5, 1952): character of 
rents, issues and profits of separate 
property located in Mexico determined 
by rules of law of California; expert 
testimony as to import and effect of 
foreign law as question of fact for trial 
court; resolution of conflict concerning 
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meaning of Mexican statutory law 
mains question to be determined by 
trier of facts and such determination, 
ii supported by substantial evidence, 
not to be disturbed on appeal. 

Luna v. United States, 108 F. Supp. 510 
(Ct. Cl. December 2, 1952): claim of 
native Filipino for cash value of annual 
leave accumulated during his employ- 
ment by U. S. Army in Philippine 
Islands. 

Lutwak v. United States, 21 U.S. Law Week 
4140 (U.S. February 9, 1953): validity 
of French sham marriages under U. S. 
War Brides Act (59 Stat. 659). 

Mannerfrid v. United States, 200 F. 2d 730 
(2d Cir. December 8, 1952): bar of 
citizenship to Swedish alien who had 
applied for exemption from military 
service, not removed by repeal of Selec- 
tive Training and Service Act. 

Maple Island Farm, Inc. v. Bitterling, 196 
F. 2d 55 (8th Cir. May 13, 1952): no 
loss of Oklahoma citizenship by living 
in foreign countries for several vears, 
so that diversity of citizenship existed 
between plaintiff and defendant Minne- 
sota corporation. 

Mayer, In re M. (Kappell), 129 N.Y.L.]J., 
February 3, 1953, p. 380: construction 
under German law of will executed in 
English language in Switzerland by a 
German citizen resident of Germany at 
the time of his death in 1927. 

Melup v. Assicurazioni Generali, 129 N.Y. 
L.J., January 22, 1953, p. 241: action 
on life insurance policy issued in Poland 
by Italian insurance company. 

Muraka v. Bachrack Bros., Inc., 108 F. 
Supp. 597 (S.D. N.Y. December 1, 
1952): general partnership doing busi- 
ness in Delhi, India, of which each 
plaintiff is subject of Great Britain; 
establishing of alienage upon which 
federal jurisdiction depended. 

Javarro v. Landon, 108 F. Supp. 922 (S.D. 
Cal. December 18, 1952): [ 
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Ecuadorian’s application for relief from 
liability for military service as resident 
neutral alien under Selective Training 
and Service Act of 1940, as amended 
(55 Stat. 845). 

Pappas v. Francisci, 119 N.Y.S 


24d 69 
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(February 6): Vice Consul of Italy, 
a member of Italian delegation to the 
United Nations, not subject to juris- 
diction of state courts; status of repre- 
sentative of non-member nation main- 
taining observer’s offices in New York. 

Paracchini v. McGrath, 193 F. Supp. 185 
(S.D. N.Y., February 19, 1952): in- 
voluntary service in Italian army and 
not taking oath of allegiance to Italian 
government excludes voluntary ex- 
patriation of native-born U. S. Citizen 
under Nationality Act of 1907. 

Patenétre, Estate of Raymond P., 129 
N.Y.L.J., January 13, 1953, p. 122: 
testament by French citizen made in 
New York and duly established in 
France; powers and duties of testa- 
mentary executor under French law. 

Peruts v. Bohemian Discount Bank in 
Liquidation, 304 N.Y. 533, 110 N.E. 2d 
6 (N.Y. January 9, 1953): pension 
claim of retired employee of Czecho- 
slovakian bank; recognition, in view of 
Bretton Woods Agreement Act, of 
Czechoslovakian currency control law 
which requires license for payment to 
non-residents; administratrix not en- 
titled to recover pension in absence of 
license; reversing 279 App. Div. 386, 
110 N.Y.S. 2d 446, noted in 1 Am. J. 
Comp. L. (1952) 401. 

Rasmussen v. Gdynia Am, Lines, Ltd., 129 
N.Y.L.J., February 9, 1953, p. 572: re- 
covery of damages for injuries sus- 
tained by passenger aboard the Polish 
M.S. Batory. 

Red Top Brewing Co. v. Mazzotti, 107 F. 
Supp. 921 (S.D. N.Y. April 28, 1952): 
recovery upon marine insurance pol- 
icies for shipments of cassaba meal 
from Brazil to New York; warranty 
for certificate of Brazilian Department 
of Agriculture’s Classification Service 
ot Raw Materials and Food Products. 

Republic of China v. National City Bank of 
New York, 108 F. Supp. 766 (S.D. N.Y. 
December 22, 1952): recovery of de- 
posit in name of agency of Republic of 
China; counterclaims not to be as- 
serted against friendly foreign sovereign 
unless based on subject matter of suit. 

Rozenzweig v. Statni Banka Ceskosloven- 
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ska, 129 N.Y.L.J., January 30, 1953, 
p. 346: claim of administratrix with 
respect to check issued by Czecho- 
slovakian bank. 

Ryckman v. Acheson, 106 F. Supp. 739 
(S.D. Texas March 27, 1952): stay of 
naturalized citizen in native Canada to 
care for aged mother continuously for 
three years, not voluntary and there- 
fore not depriving her of American 
citizenship. 

State of the Netherlands v. Federal Reserve 
Bank of New York and Archimedes, 201 
F. 2d 455 (2d Cir. January 21, 1952): 
application of Dutch Vesting Decree 
A-1 of May 24, 1940 to “looted” securi- 
ties which were at that time physically 
located in German-occupied Nether- 
lands; reversing (in part) and affirm- 
ing (in part) 99 F. Supp. 655. Note: 
1 Am. J. Comp. L. (1952) 261. 

State of New Mexico v. Backer, 199 F. 2d 
426 (10th Cir. October 22, 1952): in- 
junction against construction engineer 
to restrain from reducing water level 
of reservoir; Convention with Mexico 
of May 21, 1906 (34 Stat. 2953). 

Steele v. Bulova Watch Co., Inc., 21 U.S. 
L. Week 4063 (U. S. December 22, 
1952): jurisdiction to award relief to 
American corporation against acts of 
trademark infringement and unfair 
competition consummated in Mexico 
by a citizen and resident of Texas. 

Talve, I. D., Trading Co., Inc. v. Gold- 
wynne Chemicals Corp., 129 N.Y.L.J., 
February 18, 1953, p. 551: impossi- 
bility of performance of contract for 
delivery of caustic soda by Dutch firm, 
due to alleged refusal of export license 
by French authorities. 

Tracy Purchasing Corp. v. Industrial 
Overseas Technical Corp., 129 N.Y. 
L.J., February 20, 1953, p. 584: re- 
quirement of declaration of destination 
for exportation of merchandise from 
Italy. 

United States ex. rel. Dolenz v. Shaugh- 
nessy, 200 F. 2d 288 (2d Cir. December 
5, 1952): deportation of native of Yugo- 
slavia; challenge of determination that 
he would not be physically persecuted 
in Yugoslavia. 
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United States v. Tomoya Kawakita, 108 
F. Supp. 627 (S.D. Cal. December 12, 
1952): treason by citizen of Japanese 
parentage who was also a Japanese 
subject under the law of Japan because 
of his parents being Japanese nationals. 

United States v. The Meacham, 107 F. 
Supp. 997 (E.D. Virginia, October 8, 
1952): control of Delaware corporation 
by Chinese nationals; violation of Ship- 
ping Act of 1916 as amended (46 
U.S.C.A. § 802), relating to transfer of 
surplus war-built tanker to noncitizens. 

United States ex. rel. Miletic v. District 
Director of Immigration and Naturaliza- 
tion at Port of New York, 108 F. Supp. 
719 (S.D. N.Y. November 5, 1952): 
jurisdiction to review determination of 
Attorney General as to probability of 
physical persecution of Yugoslav sea- 
man in country to which he had been 
ordered deported (Yugoslavia). 

United States v. Pugh, 106 F. Supp. 209 
(D.C. Guam August 20, 1952): prose- 
cution of theft of United States prop- 
erty under Organic Act of Guam, an 
unincorporated territory of the United 
States (48 U.S.C.A. S 1421). 

Union Pac. R. Co. v. United States, 109 F. 
Supp. 251 (Ct. Cl. January 13, 1953): 
shipment of fertilizer to occupied areas 
of Europe and Asia in 1945 and 1946 
not carried by railroad for “‘military 
use” within meaning of Transportation 
Act of 1940, as amended (59 Stat. 
606). 
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Vitale v. Hunter, 108 F. Supp. 826 (D. 
Kans. December 22, 1952): violation 
of conditional commutation of sen- 
tences by alien “found” within the 
United States while transferring to con- 
necting airline in Los Angeles, Cal., to 
continue flight from Mexico to Italy. 

Werner v. United States, 198 F. 2d 882 

(9th Cir. August 27, 1952): termination 

of lease six months after cessation of 

“the unlimited war emergency, as de- 

clared by the President on May 27, 

1941 (Proclamation 2487).” 

*heeler v. Societe Nationale Des Chemins 

De Fer Frangais (French National Rail- 

road), 108 F. Supp. 652 (S.D. N.Y. 

June 19, 1952): application of French 

statute of limitations to action for in- 

juries in France. 

Zacharias v. McGrath, 105 F. Supp. 421 
(D.C. May 22, 1952): Greek alien 
having acquired domicile in the United 
States by previous lawful admission, 
not entitled as a matter of right to 
re-enter this country after temporary 
absence abroad. 

Zietz, Estate of Hugo, Jr., 129 N.Y.L.J., 
February 18, 1953, p. 550: claims with 
respect to Liechtenstein estate when 
letters of N. Y. ancillary administrator 
had been revoked. 

Zuckerman v. Underwriters at London, 114 
A.C.A. 624 (Cal. App. December 2, 
1952): interpretation of accident policy 
as applied to exposure while fishing in 
Mexican waters. 


— 
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AuFRIcHT, H. Guide to League of Nations Publications. A Bibliographical 
Survey of the Work of the League, 1920-1947. New York: Columbia Uni- 
versity Press, 1951. Pp. xix, 682. 

For the historian, the student of world-organization, and those interested 
in the varied activities of the League of Nations, including many of specific 
concern to comparative law, this guide to the labyrinthian mass of documents 
published by the League—some 100,000—is invaluable. While the “Great 
Experiment,” as it was described by Lord Robert Cecil, was terminated with 
dismal disillusion, the experience reported in this rich repository of information 
in great degree parallels the efforts of the United Nations to organize the world 
for peace and to promote a variety of other international concerns: health, 
labor, control of the traffic in drugs, communications and transit, limitation 
of armaments, intellectual co-operation, and numerous other purposes, social, 
humanitarian, and legal. Among the last are the activities of the Permanent 
Court for International Justice, of the Rome Institute for the Unification of 
Private Law, organized in 1926, and those concerning the codification of in- 
ternational law, the registration and publication of treaties, and related matters. 

As Mr. Sweetser points out in a brief foreword, this work, which was partially 
financed by the Rockefeller Foundation, is actually more than a bibliography; 
“it is a concise historical outline of the League and its principal agencies” (p. 
viii). There are five Parts: an Introduction, followed by brief texts and care- 
fully classified chronological lists of documents relating, respectively, to the 
Covenant, the Principal Organs and Organization of the League, its Main 
Activities, and the International Labor Organization and the Permanent Court 
of International Justice. The usefulness of the volume is substantially enhanced 
by three Appendices, in which the basic documents relating to the League, to 
the I.L.O. and the Permanent Court, and to the Transfer of League of Nations 
Assets and Functions to the United Nations are reproduced. Access to the 
contents is facilitated by an excellent index. The author and the various indi- 
viduals who assisted deserve credit for an unusually useful contribution to 
international and comparative legal study. 

HESSEL E. YNTEMA 


Situ, T. B., The Doctrine of Judicial Precedent in Scots Law. Edinburgh: 

W. Green & Son, Ltd., 1952. Pp. xii, 115. 

What to Blackstone was a perfect body of precepts found and applied by 
wise judges; what to Holmes was a rational source of accumulated experience; 
what in our law schools, notwithstanding much “realism” and skepticism, is 
still a near-complete structure of precedents to be followed or distinguished 
according to established techniques, is fast becoming an amorphous conglomera- 
tion of case digests assembled and classified by commercial publishers. The 
Lord President of the highest court of Scotland has suggested that “‘the ques- 
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tion which the common law systems will very soon have to face is whether a 
better cement than rigid precedent cannot be found in more codification and 
methodized reasoning from clear principles in accordance with the civilian 
tradition.” In deciding this question, the experience of Scotland, which is 
now faced with the converse choice (p. 35) whether to preserve that civilian 
tradition (p. 69) or to adopt common law techniques in their purer and tighten- 
ing form of English precedent doctrine (pp. 14, 104), must be of great sig- 
nificance. 

To clear the ground for this fateful choice, Professor T. B. Smith of Aberdeen 
who, together with Professor Campbell of Edinburgh and others, is engaged in 
the great task of revitalizing law teaching at Scottish universities, has ascer- 
tained how far Scottish jurisprudence has accepted the law of its “‘juristic 
step-sister”’ (p. 67) from “‘over the border.’” 

The author takes the view that each hierarchy of courts (civil, criminal, land 
court, etc.) is free to choose its own rules of precedent, and each hierarchy may 
choose differently. While Professor Smith has little doubt that the English 
doctrine of precedent has never been adopted in Scotland, he finds, on the 
other hand, that Justinian’s simple refutation of precedent law under the 
maxim ‘‘non exemplis sed legibus judicandum” (Code 7.45.13), has never been 
the law in Scotland any more than on the Continent where judicial decisions 
have always found an important place as a source of law.’ That leading Scottish 
judges have failed fully and clearly to recognize the proper scope of precedent 
in Scots law is, according to Professor Smith, in part due to their failure to 
appreciate the distinct meaning in Scots law of both stare decisis and the 
ratio decidendi (p. 16). 

In the first respect, Professor Smith concludes that any Scottish court that 
may have committed itself to stare decisis ‘‘as a basic principle of law in Scot- 
land” (p. 34), will ‘accept the duty (which will not be exercised capriciously) 
to review its own previous decisions if convinced that they are wrong” (p. 33). 
In this respect Scottish “case law” (p. 70) resembles closely that of this country. 
On the other hand, there seems to exist an essential difference between the 
American and the Scottish conception of the ratio decidendi. Scottish ‘‘predilec- 
tion for principle,”’ we learn, is inclined to expect judicial opinions—at all 
events in the courts of highest authority—‘‘to signpost the route, not to serve 
merely as paving-stones” (p. 98),4 without accepting too inflexibly the tradi- 


! Cooper, “The Common and the Civil Law: A Scot’s View,” 63 Harv. L. Rev. (1950) 
468, 473. 

2 Cf. Gibb, Law from over the Border (1950). For other literature on Scottish precedent 
theory, see Gardner, Judicial Precedent in Scots Law (Edinburgh, 1936); Gardner, ‘Judicial 
Decisions as a Source of Scots Law,” 51 Jurid. Rev. (1941) 33. 

3 Many will find of great interest Professor Smith’s discussion (p. 4) of the Dutch practice 
of 1625 (brought to Scotland by Scots law students), under which the High Court of Holland 
denied itself the power to reverse a prior decision when that decision had been unanimous. 

* Much of this attitude may be due to the Scottish “plea of relevancy” which requires the 
court “to formulate reasons or principles which would justify the sustaining of the premises 
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tional distinction between holding and dictum (pp. 98, 107).° This re-approach- 
ment of judicial authority to the “institutional” law of legal scholars and thus 
to civilian techniques seems highly significant and worth our study. But it is 
submitted that any conclusion to be drawn from this development both as to 
the past and the future should and can be limited by a distinction which, I 
believe, would greatly facilitate Professor Smith’s own analysis. 

As late as 1874, Lord President Inglis denied that a single decision of a 
Division of the Court could make law (pp. 14, 26), a view subsequently ac- 
cepted by several distinguished members of the Scottish Bench (p. 26), and 
still in the author’s opinion maintainable as correct despite the modern practice 
of convening a special session of seven or fourteen judges to reject a previous 
decision directly in point. On the other hand, as early as the eighteenth century 
Lord Bankton suggested that ‘‘where there is a tract of... judgments and 
precedents uniform upon the same point, it is justly esteemed as law”’ (p. 6). 
And Lord Woodhouselee felt that a court ‘“‘will establish nothing for a rule but 
that which long and various experience of its consequences has determined to 
be safe” (p. 8). Only as to such a rule will the Scottish courts, it seems, con- 
sider a decision of a Division of the Court to express a ratio decidendi entitled 
to being followed as a precedent, though the practice of accepting the binding 
force of a single decision has gained a considerable foothold in Scotland through 
the House of Lords, which acts as a final court of appeal for both Scotland and 
England, but comprises mainly English judges. 

Once this distinction between what I would call a “settled precedent” and 
an isolated decision or even a group of decisions were recognized as generally 
underlying the idea of a growing common law, not only would Scottish law 
more readily find its place between the two great legal systems, but much mis- 
understanding between these systems themselves would be removed. No 
longer would we distinguish between them with Lord Macmillan on the ground 
that to “‘proceed from principles to instances is the characteristic of the one 
school, to proceed from instances to principles—or not to proceed beyond in- 
stances—is the characteristic of the other” (p. 16). For, when we refer to a rule 
derived from a “track of judgments,”’ we shall state, in this country as in Scot- 
land, the ratio decidendi in terms as general and as abstract as those used in a 
civilian code, and shall reason from principle without instances no less than 
our civilian brethren. And on the other hand, instances rather than principle 
will be the civilian’s as well as our tools when dealing with isolated cases. Thus, 
this distinction could remove a much maligned pseudo-barrier between the 
common law and the civil law. What Professor Smith has so graciously referred 





of the legal syllogism” (p. 75). This peculiarity of Scottish procedure may partly account for 
the recognition of a broad principle of reparation, long familiar to Scots law (p. 74) prior to 
Donoghue v. Stevenson, [1932] A.C. 562; 1932 S.C. (H-L) 31 (the British counterpart of the 
MacPherson case which released the Scottish law from limitations imported from the English 
law of torts). 


° For a pertinent current controversy in England, see Gooderson, “Ratio Decidendi and 
Rules of Law,” 30 Can.B.Rev. (1952) 892. 
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to as the “‘transatlantic genius of Holmes, Frank and Cardozo” (p. 67) could 
become of direct assistance to Scottish lawyers, while much of the judicial and 
institutional wisdom of Scots law could take its place in American law. We are, 
indeed, indebted to Professor Smith for having shown us the way to greater 
understanding and co-operation. 

ALBERT A. EHRENZWEIG 


FRIEDMANN, W. Law and Social Change in Contemporary Britain. London: 

Stevens and Sons, Limited, 1952. Pp. xxiv, 322. 

The world trend toward the welfare state and its impact upon law have been 
made the subject of an arresting study in comparative law. Using Britain as 
the focal point, Professor Friedmann has called upon his remarkable first-hand 
knowledge of law in England, Australia, Canada, and Germany, and his book 
learning in the law of the United States, the U.S.S.R., and the Continent gen- 
erally to distinguish the major developments, and to sound an alarm. 

Writing primarily for British lawyers, Friedmann has found it necessary to 
belabor points which would have been accepted with little difficulty by Ameri- 
cans. Much of the British audience is still inclined to regard law as a skill or 
trade and to look askance at those who stress its social implications. Lord 
Justice Denning’s admirable introduction makes clear Friedmann’s difficulty, 
for he finds it necessary to call upon his colleagues to recognize at long last 
that judges and lawyers have always been influenced by the society in which 
they live. Such a plea sounds strangely unnecessary to an American. 

Professor Friedmann’s plaint is that lawyers are prone to refuse to accept 
the fact of social evolution, and he asks them to grasp and accept the essentials 
and then to proceed to use their skill in reconciling planning and freedom. How 
necessary such a reconciliation is becomes clear as Professor Friedmann selects 
one field of law after another and demonstrates how the industrial society in 
which we live has forced the state to move forward in the name of preservation 
of order into realms previously the province of the free will of the individual. 
Little room seems to be left in Professor Friedmann’s view for the exercise of 
privileges long considered characteristic of a democratic society. 

To exemplify the trend away from freedom of will, Professor Friedmann 
starts with the role of property ownership. He finds that ownership has now 
become but a residue of rights, for vast areas have been entered by the state. 
Not only has there been a world trend toward nationalization, but even when 
private ownership is recognized, there has been introduced such legislation as 
that in England requiring farmers to use their land productively or withdraw. 
Restrictive legislation has become so marked in Professor Friedmann’s opinion 
that economic power cannot longer be thought to be the basis of political power. 
On the contrary, the traditional socialist analysis has been reversed. 

To prove that political power is now dominant over economic power Fried- 
mann selects specific examples from the law of England and the Commonwealth. 
There has been abolished the crime of conspiracy, which was the weapon of 
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earlier years to prevent trade union organization and strikes. Collective bar- 
gaining has been recognized as the normal form of regulation of the conditions 
of employment. Workmen’s compensation and comprehensive social insurance 
have been enacted. There has been extensive legal interpretation of the em- 
ployment contract. 

Restraints on property rights in English law are also noted, such as the 
compulsory assignment of patents, the laying down of maximum quality stand- 
ards for manufactured goods, taxation, and public control of financial credit. 
With all of these changes, Professor Friedmann finds that there has emerged 
a serious limitation upon the freedom of movement formerly derived from 
ownership, and he asks how this freedom of movement may be regained without 
restoring power to private capital, which he feels to be out of the question. 

Contract law is subject to similar analysis. Professor Friedmann finds that 
history records a change from status to contract, and now there is a return to 
status with the slow elimination of freedom of will in the contract relationship. 
Contracts have become standardized, not necessarily by the state but by trade 
associations. The employment contract must conform to the provisions of the 
collective bargaining agreement. Statutory duties are established for incorpora- 
tion. Minimum wage legislation reduces the area of bargaining. Statutory rules 
as to frustration are adopted. Many contracts are between public corporations 
and private individuals and subject to strict statutory control. 

Tort law is found to be sinking beneath the sea of social insurance, although 
some place is still allotted to it. Criminal law has been expanded to include so 
many public welfare offenses that mens rea has lost its place of predominance to 
the statutory offense, which has become an instrument of government and 
requires no mens rea. Freedom of trade has fallen under the influence of huge 
associations of employers and laborers, which hold their members to strict 
discipline and seek to have recognized variations on the closed shop so as to 
deny to the dissenting individual the opportunity to earn a living. Faced with 
this peril, courts have had to restrain membership associations from expelling 
members on arbitrary grounds. 

The role of the state in business is given much attention. The public corpora- 
tion and the rules of public immunity receive primary attention. Friedmann 
thinks immunity an undesirable vestige of feudal sovereignty. He sees no 
reason to exempt public authorities from the binding force of statutes of general 
application. Finally, a chapter considers the rule of law in a planned state and 
reaches the conclusion that Hayek’s generalizations on the subject collapse 
on close investigation. Friedmann thinks that planning brings too much law 
rather than too little. 

To meet the evils of planning without attempting to do away with it, since 
in Professor Friedmann’s view this is impossible, a three-fold program is sug- 
gested: (1) reduce the privileges of the state as sovereign to the absolute mini- 
mum; (2) control administrative discretion; (3) provide equal rights and duties 
for the state as industrial and commercial manager, thus making a state de- 
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partment or public corporation liable in tort, in contract, or in quasi contract on 
the same basis as a private person. 

To the comparative lawyer, the method used by Professor Friedmann is 
praiseworthy. Although he has centered his attention upon the United King- 
dom, he builds a formidable defense of his thesis by reference to other systems 
of law. He uses comparative law to determine a social trend extending beyond 
the frontiers of a single country and to suggest solutions for the evils which 
seem to be emerging. Some Americans may feel since the Eisenhower victory 
in the 1952 elections that the American experience suggests that the trend 
toward the welfare state is not so completely irreversible as this book portrays 
it. Some readers will criticize the manner of presentation in that it lacks a 
certain logical flow from one chapter to the next, no doubt because the material 
has been drawn from numerous law review articles published by the author over 
the years without extensive editing for book purposes. In spite of such criticism, 
the book is filled with stimulating ideas which have accounted for its phe- 
nomena] success among reviewers in England. It deserves to be studied in 
America as well, for our problems are not so remote from those of the British 
Commonwealth that there is nothing to be learned from the experience of 
others. 

JOHN N. HAZARD 


Ripert, G.—BouLancer, J. Traité Elémentaire de Droit Civil de Planiol. 
Vol. 3, 4° édition. Paris: Librairie Générale de Droit et de Jurisprudence, 
1951. Pp. viii, 1320. 

PLANIOL, M.—Ripert, G. Traité Pratique de Droit Civil Frangais. 2° édition. 
Vol. 1. Les Personnes, Etat et Capacité. Par René Savatier, avec le concours 
de Jean Savatier; Vol. 2. La Famille, Mariage, Divorce, Filiation. Par 
André Rouast; Vol. 3. Les Biens. Par Maurice Picard; Vol. 6. Obligations. 
Premiére Partie. Par Paul Esmein. Paris: Librairie Générale de Droit et de 
Jurisprudence, 1952. Pp. xii, 874; viii, 973; viii, 1035; viii, 1047. 

The first of the above books is the most recent edition of the third volume of 
a classic text, first published in 1899, which has since appeared in numerous 
editions. From 1920, the necessary changes in the original text were in charge 
of Professor Ripert as joint author; in 1941, the work was systematically 
revised by Professor Ripert with Professor Boulanger as co-editor and has 
since been attributed to these authorities. 

While Planiol’s Traité Elémentaire de Droit Civil is specifically a textbook for 
students, the Traité Pratique is a comprehensive work designed to provide a 
complete and precise exposition of contemporary civil law as represented in the 
statutes and judicial decisions of France. As originally planned by Professor 
Ripert, the first edition appeared from 1925 to 1934 in fourteen volumes by 
individual specialists under his direction. As a practical work, it is comple- 
mented on historical and doctrinal questions that have ceased to have current 
significance by the Traité Elémentaire. In this new edition, four volumes of 
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which are listed above, the general structure of the work and even the number- 
ing of paragraphs largely have been preserved, and, with two exceptions, the 
authors of the individual volumes, who have meanwhile achieved eminence, are 
the same. For this reason, perhaps, the effort to preserve doctrinal unity in this 
treatise with the views expressed in the Traité Elémentaire, as in the preceding 
edition, has been abandoned. In view of the many developments in French 
legislation during the past twenty-five years, touching many branches of the 
civil law, this new edition of a highly influential treatise, long since out of 
print, has become indispensable. The publishers, as well as Professor Ripert and 
the individual authors, deserve special acknowledgment for their respective 
contributions. 

To review these changes as recorded in these volumes of the Traité Pratique 
by Professors Savatier, Rouast, Picard, and Esmein, would involve a survey 
of the recent evolution of French law on questions of status and capacity, 
family law, property, and obligations— an enterprise beyond the scope of this 
notice.! What are to be remarked, however, apart from the clear arrangement 
and authoritative treatment of the subject matter, are the exhaustive refer- 
ences on each topic and detail to the current French literature, and the con- 
sistent citations to the French cases. Although in general the work is not 
intended to provide systematic coverage of private international law, the 
inclusion of numerous sections summarizing the development of French 
jurisprudence in this field, will be of particular value for the foreign reader. 
On the other hand, in a work which has had extensive influence outside of 
France, it is to be regretted that, except for occasional citations of Belgian or 
Italian materials, there are but few comparative references to foreign legis- 
lation, as was the case also in the former edition. 

The great influence of Planiol’s work rests upon the intrinsic merits, both in 
the initial formulation and in the careful revision of subsequent editions, of the 
two treatises. As Professor Ripert has observed in the preface to the current 
edition of the Traité Elémentaire, this work materially contributed to a revolu- 
tion in French legal thinking. It supplanted the technique of formal exegesis of 
the codes by a method conceiving positive law as a living reality and reading 
the enacted texts in the light of history, social and economic science, and the 
jurisprudence of the courts. This sincere and assiduous effort to combine 
reason, historical experience, comparative legislation, judicial expertise, and 
knowledge of social reality in the search for justice as expressed in the codified 
law, is the secret of Planiol’s success. While, as above suggested, these works 
are still distinctively and even provincially French and do not systematically 
exploit the possibilities of comparison of the French developments with those 
in other countries, which Maurice Planiol seems himself to have justly ap- 
preciated as an essential element in legal study, they are none the less invalu- 
able not only for those who are practically concerned with the existing law of 





‘Cf. Professor Dainow’s review of the collection of studies in honor of Professor Ripert, 
Le Droit Privé Francais au Milieu du X X¢ Siécle, supra, this Journal, pp. 88-93. 
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France but also for those engaged in comparative legal researches respecting 
current trends in private law. 


HESSEL E. YNTEMA 


RIPERT, G. Aspects Juridiques du Capitalisme Moderne. 2nd ed. Paris: Librairie 

Générale de Droit et de Jurisprudence, 1951. Pp. 348. 

“Laws are treaties of peace between diverse forces, treaties continually 
questioned and revised. It is easy to recognize the victorious force by which 
each law has been imposed. Industrial and financial capitalism has created a 
legislation which has permitted the affirmation of its power. I shall try to re- 
trace in France the development of this legislation.’”! 

The author sets a modest goal, of considering the most important aspects in 
this development; he makes no pretense to definitiveness. His objective is to 
remind his readers that a study of the laws of capitalism can be as necessary 
and as instructive as a study of its economics. He is critical of those economists 
who would disregard the law in their utopian calculations. All societies must 
have a juridical framework. Historically (and ideally) the framework of a 
new society is erected by a rearrangement of the timbers of the old. The econo- 
mist or philosopher who deprecates the law as inconsequential to economic or 
political theory overlooks not only its necessity as a tool of government but the 
historical wisdom that may be gained from the study of its development, ever- 
changing to satisfy new demands of the body politic. “In order to determine 
the probabilities that the capitalist regime will live or disappear, it is necessary 
to analyze its law.’” 

Professor Ripert’s study, as always ably documented with references to 
legislation and texts (but displaying the habitual French disregard of case law), 
is concerned primarily with the development of the juridical structure of capi- 
talism in France. His analysis, however, surely has applicability to all capitalist 
economies. 

The study commences with the French Revolution and traces juridical evolu- 
tion to the present day. The difficult question of the “causes” of the Revolution 
of 1789 is not considered, nor is it germane to the author’s purpose. Prior to 
that revolution, commerce was the province of a small and privileged group, 
owing their position to the favor of the Crown—and what the Crown had 
bestowed the Crown could take away. After 1789, however, there came im- 
mediate satisfaction of the recurring demand of existent and would-be mer- 
chants for freedom from State dominance; when this demand was stilled, there 
arose another, for affirmative assistance by the State through legislation. 

“Capitalism often said that it asked nothing, that it needed only freedom; 
it has often repeated ‘laisser faire’; it could have done nothing if the legislator 
had not given or permitted the taking of means proper to the concentration 
and the exploitation of capital. The common law was not enough.’” 


! Pp. 6-7. Translations by reviewer. 
7 P. 7. 


oP: df. 
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The sine qua non furnished by the legislator was the stock corporation.‘ 
Through the activities of the corporation, and the requests of competing groups 
within it (and within society at large) for its regulation to their respective 
benefit, has grown a re-intervention of the State in the affairs of business. Out 
of the complexities of corporate regulation has grown a proliferation of law,° 
such that the corporation and the capitalist juridical regime are inextricably 
bound together. 

Why should the growth of corporations have brought about State inter- 
vention and the resulting mutual dependence; what is indicated for the future? 
These questions the author treats in considerable detail. The size of corporate 
activity, due to the possibility of capital concentration provided by the cor- 
porate form, itself excites the fears of some, due to the possibility of abuse of 
power thereby presented. The competing interests of shareholders, bondholders, 
laborers, salaried employees, managers and founders, which the corporations 
have failed to reconcile satisfactorily, seem to demand the intervention of an 
umpire. The author believes, however, that the most important change in 
juridical relations brought about by the advent of the corporation, and the 
one with the strongest historical effect, is the conversion of the “proprietor” 
into a ‘‘creditor.”’ 

He notes the separation of ‘‘property” (shareholders) and “‘control” (manage- 
ment) in the typical non-family corporation.® He analyzes the relation of the 
shareholder to the corporation, concluding that the shareholder is not con- 
tractor, nor proprietor, nor entrepreneur, but creditor solely. Due to the separa- 
tion of property from control, augmented by the limited liability screen the 
corporation provides, there is a lessening of responsibility in those who wield 
power; State regulation has sometimes arisen in order to assure this 
responsibility. 

Property is a conceptual term properly affixed to relations of persons with 
respect to things, and not to the person-thing relation itself, although historically 
this was not always clearly understood. When the nature of ‘“‘property” and 
the ‘‘proprietor”’ became clear, the conceptual identification of the latter term 
with “creditor” was not a difficult step to take. ‘“‘Property’’ no longer relates 
to something tangible in the most important commercial instances—it more 
often refers to a credit. “All goods have become fungibles; property has lost all 
personal character.’” Among other problems, this circumstance gives rise to the 
acquisition of secret, mobile fortunes. This again calls for State intervention at 
the source of wealth, if the wealth is to be traced for tax and control purposes. 

‘See pp. 126 ff. 

5 See, by the same author, Le régime démocratique et le droit civil moderne, 2e ed., 1949; 
Le déclin du droit, 1949. 

§ Cf. James Burnham, The Managerial Revolution, New York: The John Day Co., Inc., 
1941. 

* “The capitalist regime has transformed proprietors into creditors. It has relieved men of 
the possession of factories, houses, vehicles, mines, waters; it has given them in return a part 
in the profits realized by the exploitation of these goods.” (p. 133) 
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Among the most important elements of intangible property to arise in the 
capitalist economy is “good will’ (fonds de commerce). Because of the im- 
portance of this intangible, often exceeding in value the worth of their tangibles, 
even small businessmen (pefifs commercants) have become “capitalists”; in 
this usage, the author means that they also have ceased their “liberalism” 
and now earnestly seek State intervention in the economy on their behalf. They, 
more than the corporations, he would blame for the return of circumstances 
confronting the modern would-be business or professional man (laws relating 
to licensing, quotas, prolongation of leases, etc., or otherwise limiting competi- 
tion) which approximate the conditions of privilege from which the petty 
merchant himself found relief after the Revolution of 1789.8 

The partial and increasing intervention of the State in business is not, how- 
ever, identical with the total planning (dirigisme) advocated by some. Although 
the reviewer finds himself in full agreement that direction of an entire economy 
is appallingly difficult and that there are valid economic and non-economic 
arguments against attempting it, a fuller critique of this extremist position by 
one of the author’s demonstrated analytic ability would have been welcome. 
Failing such critique, we do have the author’s affirmative views as to the modi- 
fied course which capitalism must take if it is to endure. 

“Tt is a question of reuniting, under a common direction, the factors of pro- 
duction without any of these factors absorbing or dominating the others. Under 
the capitalist form the capital factor takes the direction of the enterprise and 
remunerates the labor factor through wages. Labor is no longer willing to be 
left outside the enterprise, it desires to enter into it.’ 

“In the grouping of forces effected by the enterprise, the end pursued is of 
prime importance. This end is the common good of the men who co-operate in 
the enterprise. It is not only unlimited return on invested capital, but also the 
assurance of life to the men who work in the enterprise and to the families of 
these men. Capital and labor ought both to find in the enterprise a satisfaction, 
although of a different nature, and if the enterprise can not furnish this to 
them, it is not entitled to exist.’’!° 


8 “The economists ought not to neglect this essential aspect of the economic organization: 
the small merchant passes to capitalism through the legal recognition of ‘good will’.”” (p. 188) 
“In the last twenty years, recourse to the legislator has been frequent. The merchants have 
exercised such recourses, joined against a competition that they believe will be damaging to 
them. The capitalism of small merchants resolutely takes sides against liberalism from the 
instant when it perceives that it can profit from intervention.” (p. 200) 

+P, 278. 

10 P. 279. What does the author mean by enterprise? “‘Activity directed toward a certain 
end.” (p. 265) “If one identifies ‘enterprise’ and ‘property’, the notion of enterprise consists 
uniquely in a merger of rights of property formed by the entrepreneur for the better utiliza 
tion of the goods to which they pertain. ... The enterprise dominates the property.” (pp. 
268, 269) ‘‘For a private person, there is not, in the present state of the law, any means for 
isolating the enterprise in the total patrimony. But for the corporation the question is not 
posed: the constitution of the corporation creates an independent patrimony. Without doubt 
a corporation can have several enterprises of different natures. ... But it is still the excep- 
tion and normally the corporation and the enterprise are identical.” (p. 271) 
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The civil law does not know the entrepreneur; it knows only the proprietor. 
... We have no law of the enterprise. If one wishes to transform the capitalist 
regime it is necessary to create one.’”" 

The specific legislative steps suggested by Professor Ripert to effect this 
creation would of course vary with the country concerned; they will not be 
detailed here.” The reviewer finds the concept challenging, and he heartily con- 
curs in the author’s cavea/: “‘It is necessary to know whence one comes and 
where one is going, and not to take all novelty for progress.’’* 

RICHARD P. BRAY, JR. 


bP. 16. 
12 See pp. 265 et seq. 
P.. 73. 


Lancrop, G. A percu sur la Situation Légale des Indiens aux Etats-Unis d’ Amé- 
rigue (Enseignement a tirer d’une évolution sociale et juridique). Paris: 
A. Pedone, 1951. Pp. 74. 

This is apparently the only study in French, and as such available to the 
French reader, of the Indian policy of the United States. It provides an ex- 
cellent concise report and analysis of the history and nature of the legal prob- 
lems and concepts, envisaged in their social setting, of a topic of wide human 
interest. The author, originally a professor of the University of Crakow, is a 
specialist in comparative public law and comparative administration and has 
taught in both Europe and South America. He has been sponsored asa lecturer 
by the United Nations and is a research professor of the French National 
Center for Scientific Research (C.N.R.S.). Taking advantage of the oppor- 
tunities presented to him during a recent visit to the United States, Mr. 
Langrod established personal contacts with the specialists and persons re- 
sponsible for Indian political affairs, obtained access to all the principal docu- 
ments, and in 1949 actually resided on an Indian reservation in Wyoming. 
The result of these studies, as reflected in this report, displays the author’s 
comprehensive and human understanding of the social, historical, and judicial 
aspects of the Indian question. 

The approach of the author to this question is that of a publicist. Exami- 
nation of the attitude of the Federal Governmentasexhibit: . nthe organization 
and the development of the “Indian Service’— the particular branch of the 
Federal Administration dealing with the Indians— as defining the status of the 
Indian and the Indian tribes, leads to the observation that this depends upon 
whether the Indian is to be considered as an independent foreign sovereignty 
or, in other words, whether the consensual treaties, executed between the 
Federal Government and the Indian tribes, which are the principal instru- 
ments for establishing legal relations with the Indians, are recognized as true 
“international” treaties. 

More specifically, the first chapter summarizes the social evolution of the 
American-Indian relations in a historical perspective, emphasizing the inter- 
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esting policy, between 1935 and 1947, of the administrative financing of the 
economic and social reorganization of the tribes. In the second chapter, the 
same historical method is applied to the evolution of the status of the Indians 
in its legal aspects. The last part of the work is an examination of the principal 
legal concepts epitomizing the present characteristics of the Indian juridical] 
problem: ‘‘The Indian Title,” “The Indian Law,” “The Indian Reservation,” 
“The Indian Tribe,” and “The Indian.” A short but selective bibliography 
completes the study. 

As a possible solution of the Indian question, recently proposed, the author 
considers the integration of the American Indians, under a United States’ 
trusteeship of aborigenes, within the frame of the United Nations. This might 
require the consent of the population concerned, as well as of the United 
States. It may well be that such a plan, though following the ideals set forth in 
the United Nations Charter, would not find support in the United States, 
It would seem that, in spite of Mr. Langrod’s suggestions, the traditional 
American conception, referred to by the author himself (page 32), that dis- 
covery gives to the discoverer the exclusive right to enter into agreements with 
the natives will conflict with such an integration of the Indian problem within 
the United Nations scheme.’ 

Through this study, it is contemplated that an example and a lesson for the 
similar problems which may arise in undeveloped countries or wherever there 
are undeveloped racial groups, may be provided. However, it seems that the 
unavoidable confusion of the subject matter and the uncertainty of its shifting 
solutions may well hinder the realization of such a constructive purpose. 

The main benefit that a foreign reader derives from this work is an appreci- 
ation of the manner in which the Federal Government and the special ad- 
ministrative agencies deal with Indian questions and the legal concepts and 
juridical tools which have been formulated for the task. This policy is a product 
of realistic opportunism, and in consequence it remains essentially unsettled. 
Nevertheless, the fact that these ideas have been isolated and retained— even 
though subject to substantial change in content— has given a certain formal 


1 Chief Justice Marshall, Cherokee Nation v. Georgia, 5 Peters 1, 1831. 

Dealing with questions of the “Indian reservation”— land assigned for special purposes— 
the author suggests that the French reader should think of this concept as a real property 
right of an “administrative” nature, following the concept formulated by Hauriou. This idea 
can only be understood assuming a strict distinction between “civil law” and ‘“‘administrative 
law.” This special property right, which is rescindable and repurchasable by the administra- 
tion, is created when there is a private utilization of property of the public domain by a grant 
of the administration, or, to the contrary, when the administration recognizes a particular 
privilege, to the advantage of some private property at the price of additional duties, for the 
benefit of the collectivity. Examples of this peculiarity are the system of the registered his- 
torical monuments or the regulation of mines, which have both these characteristics. The 
American jurist, without the aid of the European theory of separate administrative law, is 
hindered in applying such an interpretation to federal reservations, whether military, natural, 
or Indian. 
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unity and so prevented the Indian policy from sinking into complete juridical 
anarchy. 
JEAN GILBERT 


OFTINGER, KARL. Vom Handwerkszeug der juristischen Schriftstellerei. Ziirich: 

Schulthess & Co. A. G., 2nd rev. ed., 1952. Pp. 182. 

This small book, by the well-known Swiss professor of law, Karl Oftinger, 
belongs to a genre, the bibliographical guide, that is too little known and too 
infrequently used by students of comparative law. The book gives a compact 
and thorough introduction to Swiss legal literature.! It enables a student both 
to know where desired information or materials can be found and to be sure 
that the most convenient and comprehensive source for such information or 
materials has been consulted. 

Information such as lists of commonly used abbreviations for important 
laws (pp. 34-38), for various collections of decisions (pp. 103-05), and for 
leading legal journals (p. 63),? which can be of considerable assistance in read- 
ing Swiss legal materials, is also given. Of particular value to the student be- 
ginning the study of Swiss law is a survey of the various types of Swiss legal 
writing: treatise, commentary, monograph, Festschrift, legal dictionary, legal 
encyclopedia, loose leaf material, material on cards, collection of source mate- 
rials for historical purposes, annotated code, form book, and legal journal. See 
pp. 57-64. Where feasible, leading or typical examples of these forms of legal 
writing are given. The more advanced student may well find the information 
upon the contents and use of the new collection of federal laws and ordinances,* 
covering the period 1848-1947, (pp. 44-46) and upon the collection of federal 
laws,‘ which contains the laws and ordinances enacted since 1947, (pp. 46-48) 
of assistance. Also of interest for advanced work in Swiss law is the survey of 
bibliographies in which listings of writings on Swiss law can be found (pp. 
92-102) and the information on the indices to various collections of decided 
cases (pp. 110-11) and to material appearing in legal journals (pp. 90-91). 

A student of Swiss law will find Professor Oftinger’s book useful. Some 
knowledge of the matters discussed in his book is necessary for the student of 
Swiss law and, to the knowledge of the author of this review, no more compact 
and accurate guide is available. 

ARTHUR VON MEHREN 

' Tt also contains advice, directed to Swiss law students, upon the preparation of theses, 
including technical information on matters of form, proof-reading, etc. See pp. 118-76. 

? A list of the leading Swiss legal periodicals is contained in 1 Am. Jour. Comp. Law (1952) 
329, 339-40. 

? Bereinigte Sammlung der Bundesgesetze und Verordnungen, 1848-1947. In principle, 
as of January 1, 1953, any law or ordinance enacted during the period 1848-1947 which is not 
included in this collection is repealed. See p. 45. 

* Sammlung der eidgendssischen Gesetze. 
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Lenz, R. Les Conventions Suisses de Double Imposition. Lausanne: Nouvelle 

Bibliothéque de Droit et de Jurisprudence, 1951. Pp. 282. 

Because of the overlapping tax claims of the Swiss cantons against Swiss 
citizens and enterprises domiciled in one canton and carrying on business or 
having investments in other cantonal jurisdictions, and also of the Confedera- 
tion and of other countries when the income from such sources flows across 
national frontiers, the work of Dr. Lenz on the measures taken by Switzerland 
to avoid both internal and international double taxation is of special interest to 
anyone concerned with foreign trade and investments. 

Within Switzerland, the ‘Tribunal Fédéral” established a complete system 
of attribution of fiscal jurisdiction as between the cantons on the basis of article 
46 of the Federal Constitution. This was necessary because many of the 25 
cantonal governments had adopted taxes levied on the basis of income and 
property. At first the Confederation left to the cantons the task of avoiding 
international double taxation vis-a-vis neighboring states, and merely provided 
its good offices in conducting the negotiations. However, this procedure proved 
unsatisfactory, and in 1931 the Confederation began to negotiate conventions 
in behalf of itself and the cantons. The first was a convention of limited scope 
with the United Kingdom in 1931. Then came conventions general in scope 
with Germany in 1931, France in 1937, Hungary in 1943, Sweden in 1948, 
and a provisional arrangement with Austria in 1946. The general conventions 
relate to direct taxes on income or property, and in two cases, to taxes on estates 
or inheritances. The analysis of the detailed provisions of the conventions 
is helpful to those interested in the subject. It provides from a Swiss viewpoint 
the background for the two important conventions between Switzerland and 
the United States of America, namely, the one on income taxes signed May 
24, 1951, and the other on death taxes signed July 9, 1951. 

In his conclusion, Dr. Lenz emphasizes the importance of double taxation 
conventions not only to avoid the obstacle to international trade resulting 
from accumulative tax burdens that might more than exceed the income de- 
rived, but also to facilitate the maintenance of equilibrium in the balance of 
payments, and to carry out the objectives of the so-called Point IV Program 
of the United States and the United Nations. 

He mentions that Switzerland is a creditor of all the countries of the world 
except perhaps France. The taxes withheld at source in other countries on 
income from securities costs the Swiss economy each year more than 
the amounts gained by the Confederation from the withholding at source of 
taxes derived from Switzerland by persons domiciled abroad. The same is true 
of capital invested in branches abroad and royalties derived from licencing 
patents abroad. Therefore, the importance to the national economy of avoiding 
international double taxation should not be underestimated. He gives the 
reasons, why in the past only four—now six—conventions have been concluded 
and urges his government to make up for lost time. 

MITCHELL B. CARROLL 
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BAUDOUIN-BUGNET, P.—NEUMANN, H.—HARMENING, R. Gutachten zur Riicker- 
stattung. Mit einer Einleitung von Maitre Adolphe Muller. (Baden-Baden): 
Jus-Verlagsgesellschaft MbH, 1950. Pp. 75. 

KoOnrER, H. Eniziehung, Beraubung, Riickersiatiung. Vom Wandel der Be- 
ziehungen zwischen Juden und Nichtjuden durch Verfolgung und Restitution. 
Baden-Baden: Jus-Verlagsgesellschaft mbH, 1951. Pp. xiii, 205. 

Both books deal with a painful and continuing legacy of the Second World 
War—enforced restitution to Jews and other dispossessed groups of assets 
transferred by them during the Hitler period of terror. This legacy existed, of 
course, not only in countries liberated from German rule but most acutely in 
Germany itself, where the occupying powers in the western zones employed 
special and quite elaborate legislation. These two books concentrate on Ger- 
many, though with some cross-references. Both books reveal in different ways 
the immensity of the legal, moral, and administrative problems raised in cor- 
recting a mass injustice done to millions of people, over the twelve-year term 
of the Nazi tyranny. 

The opinions of Baudouin-Bugnet, Neumann, and Harmening deal with a 
limited group of problems rising under the legislation of the French zone in 
Germany. At the outset an interesting question is presented of transferability 
of legal techniques: how far, that is, one should use French methods of analysis 
in construing language promulgated by French military governors for German 
territory and transactions regulated by German law. The argument of Baudouin- 
Bugnet is that French analysis should be used, in determining for example, what 
constituted a “taking” by official action and in reaching the conclusion that a 
“collective coercion’? was sufficient, without direct pressure exerted by the 
individual German transferees. A similar suggestion is made by Neumann, 
through appeal to French conceptions of ‘‘equity,”’ for dealing with the problem 
newly interjected by the German currency reform of June, 1948. By this reform 
the par value of the German mark was reduced to one tenth of its former official 
par. The question then raised was whether the asset originally transferred 
should be restored to its former owner on payment of one tenth the sum that 
he had received at the time of the original transfer. The author does not suggest 
the formula that ‘‘equity” (either French or German) would dictate for sharing 
losses or gains through intervening changes in the monetary standard. All 
that emerges clearly from the discussion is that if this factor is considered be- 
wildering complications are added to a problem already complex enough. 

The book of Kéhrer deals with the subject much more comprehensively. As 
a background, the author gives a bird’s-eye view of the history of the Jewish 
people and of antisemitism, starting with the Middle Ages. Here there is an 
attempt at objectivity that seems only partly successful. There follows an 
account of the stages in the Nazi program for boycott and despoiling of Jews, 
with enough detail to suggest the mounting terror as the gas-chambers began 
their work. The author then gives short digests of numerous specific cases, in 
which transfers were made by Jews threatened with arrest or seeking to escape 
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from the terror. Here heavy emphasis is laid on the instances in which sympa- 
thetic “‘Aryan” friends sought to deal fairly with Jewish sellers and to pay 
adequate prices in the buyers’ market that the Nazis had manufactured. As 
the argument proceeds, it becomes more and more an attack on the legislative 
and administrative measures used in all three occupation zones, especially the 
American and British. The author criticizes severely the red tape and delay in 
the American and British administrations, the great influence conceded to 
international Jewish organizations, the disruption to German economic life 
and to the calculations of business men through this overhauling of long-closed 
transactions. The bitterness of the newly dispossessed Germans overflows into 
the argument, which almost leaves the impression that greater wrongs are 
being done to Germans now than were done to the Jews who were murdered or 
to the few Jews who succeeded in escaping. There can be no doubt that the 
methods used have thrown back on individual Germans, losses for which a 
large majority of the German people were responsible through their support of 
Nazi policies. It is difficult to see how such injustices can be altogether avoided. 
Neither the ordinary private law of restitution nor other conventional legal 
techniques can really solve the complex questions of risk assumption, valuation, 
and contractual fairness that are raised in undoing the work of modern bar- 
barians employing modern intelligence. 
J. P. DAWSON 


Recht, Staat, Wirtschaft. Hermann Wandersleb, editor. Vol. 3. Diisseldorf: 
Verlag L. Schwann, 1951. Pp. 456. 

The volume contains no fewer than twenty-eight essays of varying length 
that were presented as lectures at Bad Meinburg (Northrhine-Westphalia) to 
the participants in a Verwaltungslehrgang, an undertaking possibly to be de- 
scribed as a postgraduate course for legal professionals, primarily judicial and 
administrative officials. The volume is the third of what seems to be a regular 
annual institution held under the auspices of the Government of the Land 
Northrhine-Westphalia. 

With a single exception all essays are concerned with the contemporary 
scene of German public law and, in their vast majority, with constitutional law 
and legal theory under the Bonn Basic Law or the German approach to inter- 
national law and organization. The selection of topics may also be conditioned 
by the pragmatic interests of the audience of legal professionals. The single 
exception—and a most fortunate one—is Franz Beckmann’s discussion of ‘“The 
Principate of Augustus as the Classical Example of Roman Statecraft,” in 
itself a gem of compactness and the product of a nonantiquarian treatment of 
the power system of the early Roman Empire.' 


1 A general grouping of the essays would perhaps result in the following topical categories 
for which in each case the titles of the essays are given in German: 

Constitutional Theory and Law in General: Rechtsstaat und Rechtssicherheit (Hans Peters); 
Recht und Gesetze (Hans-Wilhelm Schrader); Grundlagen des modernen Staates (Ulrich 
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The problem of acute interest is whether these articles, most of them focusing 
on the New Democracy and Germany’s peaceful integration into a new world 
society, reflect a new start in German legal science, or whether they have 
reverted, consciously or subconsciously, to the Weimar pattern? Has public 
law under Bonn been linked up with Western political thought or has it again 
withdrawn into what Hermann Isay as early as 1924 deplored as the “isolation 
of the German legal thinking’? The material of this volume, rich and varied 
as it is, does not warrant any more than the following tentative observations: 

(1) Systematization seems more imperative at this juncture than ever, 
considering the bewildering mass of new legislation for the purposes of recon- 
struction and taking into account the Allied-inspired and enforced fragmenta- 
tion and atomization of the previously existing legal unity of the country. 
Consequently, in many of these papers desire for precise interrelation of details 
of the constitution exceeds interest in over-all analysis of its spirit, let alone of 
the impact the constitution has on the people living thereunder. There are of 
course exceptions. For instance Scheuner’s discussion of ‘“The Basic Problems 
of the Modern State” presents a panoramic analysis of the present state world 
with many comparative glimpses and Carlo Schmid’s “Government and Parli- 
ament”’—incidentally one of the few papers of literary individuality—skillfully 
projects the Bonn constitution against the background of universal constitu- 
tional history. Nonetheless, the majority of these essays are self-centered to 
the point of provincialism and could just as well have been written a generation 
ago under Weimar. 

(2) A second distinguishing feature of these papers in their totality is the 
consciousness of and insistence on the rule of law. The approach is invited by 
the Bonn constitution itself which surpasses all contemporary constitutions, 





Scheuner); Menschenwiirde und Strafrecht (Gotthold Bohne); Die private Sphire in der 
Gegenwart (Erich Fechner); Regierung und Parlament (Karl Schmid). 

Problems of the Bonn and the Linder Constitutions: Uber die Grundrechte im Grundgesetz 
(Richard Thoma); Staatsrechtslehrer und Verfassung (Ernst Friesenhahn); Der Parteienstaat 
des Bonner Grundgesetzes (Gerhard Leibholz); Die Verfassung von Nordrhein—Westfalen 
(Friedrich Klein). 

Administrative Law and Public Administration: Die Lehre vom Verwaltungsakt im Lichte 
der Generalklausel (Hermann Ule); Gegenwartsfragen des deutschen Staatsangehdrigkeits- 
rechts (Walter Schatzel); Stand und Entwicklung der Ordnungsverwaltung in den Laindern 
der britischen Zone (Hans Ulrich Scupin) ; Probleme des Arbeitsrechts (Rolf Dietzel) ; Probleme 
des deutschen Verkehrs (Rolf Brandt); Wohnungsbau 1950/51 in der Deutschen Bun- 
desrepublik (Hermann Wandersleb). 

International Law and Organization: Vom umstrittenen Vélkerrecht unserer Zeit (Hermann 
Jahrreiss); Organisation und Aufgaben der Vereinten Nationen (Hermann von Mangoldt); 
Die Verfassung Europas (Hermann Brill); Von der Ruhrbehérde zum Schumanplan (Heinz 
Potthoff); Die Wendung zum supranationalen Gedanken im Schumanplan (Hermann Mosler); 
Probleme der europiischen Wirtschaftsunion (Fritz W. Meyer). 

Finally, there are a few essays not included above: Probleme der Ordnung der Presse 
(Erich Hagemann); Der Film als Offentlichkeitsproblem (Walter Hagemann); Struktur der 
Weltwirtschaft (Fritz Biichner). 
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not to speak of our venerable instrument of government, in emphasis on the 
institutionalization of judicial guarantees. But one cannot help being somewhat 
skeptical about this turn remembering that for German liberals under the 
Empire and Weimar the rule of law always had been a convenient alibi for 
political democracy. 

(3) Resulting therefrom is another characteristic of public law in Germany, 
namely the positivist approach. On the one hand, there is a gratifying absence 
of transcendental and metajuridical speculation, to which German public law, 
sailing in the wake of Nineteenth century philosophical idealism, has at times 
been addicted. On the other hand, one is surprised to note that the wave of 
natural law or “‘iiberpositives Recht” that has swept across Germany after the 
collapse of the ruthless positivism of the Nazis has completely, or almost com- 
pletely, subsided. Return to traditional positivism, however, may block the 
road towards integration with, and utilization of, the general experience of 
political science. Psychology, sociology, the social sciences in general are not 
the tools of these lawyers. Their method remains strictly normological. This 
is particularly evident in two of the weakest papers, those on ‘‘The Film as 
Problem of Public Interest’ (Walter Hagemann) and on “Problems of the 
Ordering of the Press” (Erich Traumann), and this is not accidenta! because 
the media of public opinion are among those least accessible to strictly normo- 
logical treatment. Possibly the most notable exception is the penetrating analy- 
sis of ‘The Modern State as Party State” by Gerhard Leibholz. During his 
exile in Oxford the author had become thoroughly acquainted with the British 
political experience as well as the value of the political science approach for 
legal positivism. Scheuner’s fresco-like portraiture of the Basic Problems of the 
Modern State likewise does not neglect the political imponderables and could 
well be classified a political science study. 

(4) Here arises a related issue: How does German post bellum public law 
tie in or link up with Western legal thoughts and methods? In a few instances, 
where footnotes are added, foreign, primarily Anglo-Saxon literature, is prop- 
erly utilized. The majority of the essays, however, dealing with the technical 
problems of the German environment, may seem to offer little occasion to look 
beyond the boundaries of their own legal system. With the exceptions of Leib- 
holz, Carlo Schmid, Scheuner, and, of course, the topics belonging to inter- 
national law and relations, the solipsism of German public law continues 
unabated. 

(5) Contrariwise, German representatives of public international law are 
fully aware of the key position Germany is about to occupy in the emerging 
inter-European state system. The several essays dealing with this topic are 
among the most constructive of the series and reveal as could be expected 
that from the German tradition of normological systematization will spring 
if at all, the new theory of interstate relations which, being no longer inter- 
national law governing the relations between sovereign states and not yet 
interstate federalism, may perhaps be spoken of as international constitu- 
tional law. 
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(6) Has the symbiosis of Germany under the occupation with other legal 
civilizations produced any results in German legal science? Those who had 
nursed the illusion that the impact of foreign political and administrative 
techniques and the close contacts with occupation lawyers would have proved 
beneficial will be disappointed. The only essay which faces squarely this prob- 
lem, namely Scupin’s on “Police and Administration in the British Zone,” 
unequivocally rejects the appropriateness of British administrative techniques 
for German usage. 

(7) Can it be gathered, then, from these yaried essays that the German 
science of public law has been rejuvenated, that it has turned a new leaf in the 
book of national experience? On the basis of this volume, which, however, may 
be insufficient evidence, this reviewer has not convinced himself that this has 
happened. 

In conclusion it may be stated, without reservations, that this volume should 
be available in any library of foreign law which is interested in the evolution 
and achievements, negative as well as positive, of pos/-bellum German science 
of public law. 

KARL LOEWENSTEIN 


Maxcus, F. Das Staatsangehorigkeitsrecht der Nordischen Staaten. Vol. 8. Samm- 
lung geltender StaatsangehGrigkeitsgesetze. Herausgegeben von der For- 
schungsstelle fiir V6lkerrecht und ausliandisches 6ffentliches Recht der Uni- 
versitat Hamburg. Frankfurt am Main: Alfred Metzner Verlag, 1952. Pp. 
i71. 

On January Ist, 1951, new nationality acts came into force in Denmark, 
Norway and Sweden. These laws are the most recent result of Scandinavian 
co-operation in the legal field, which began in the latter part of the 19th century 
and has since been carried on with great success. The three acts are to all 
intents and purposes similar and vary only in certain technical details. In 
fact, there exists today to some extent even a common Scandinavian nation- 
ality, based upon these enactments and treaties in the field of social legislation. 

The research institute for international law and foreign public law of the 
University of Hamburg has recently published in its series on foreign nation- 
ality laws a monograph by Dr. Franz Marcus, a German lawyer now living in 
Copenhagen, on the Scandinavian nationality laws, including those of Finland 
and Iceland. The author states in an admirably short and precise way the law 
of nationality of the five countries. For the law in force prior to the new acts, 
he has been able to draw upon very good treatises by national writers, but for 
the treatment of the new legislation he has been left on his own; apart from a 
brief mention in a university textbook, his book is for the moment the only 
commentary on the present law. 

In the introduction and the first chapter, the author draws a picture of the 


' A supplement to the monograph has appeared in a German law review, “Neue Richtlinien 
fiir die Einbiirgerung in Danemark,” 5 Das Standesamt (1952) 164. 
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historical development of the law which is still of importance; since, under the 
rules deciding which law applies at a given time, questions concerning facts 
which occurred before the new law came into operation are still to be decided 
under the old law. He explains how the modern nationality concept came into 
being by a combination of the historic notions of ‘“‘domicil” and ‘‘citizenship,’” 
In Denmark and in Sweden, this duality of the nationality idea disappeared 
completely with the first world war, while in Norway traces of it still are to be 
found because of a provision in the constitution.* 

In the second chapter, the new law is treated as a whole, whilst the third 
chapter contains an annotative commentary on the text of the acts. Chapters 
4 and 5 contain, respectively, an arrangement of the reasons for acquisition 
and loss of nationality, and a bibliography. 

In two sections at the end of the book, the author finally describes the law of 
Finland and Iceland, which are based, respectively, on the older Swedish and 
the older Danish laws. 

As a source of information for foreign lawyers on the Scandinavian law of 
nationality, the book is heartily recommended. 

ALLAN PHILIP 


? The English language has no words exactly corresponding to the Scandinavian or German 
terms applied in the nationality law. Persons resident in a country owe allegiance to the 
sovereign and are for all intents and purposes his subjects. Certain privileges were however 
reserved for persons born in the country. Only in the modern law of nationality is the prin- 
ciple of jus soli replaced by that of jus sanguinis. Domicil thus is the translation of Undertaan, 
undersal, while Eingeborenesrecht, indfgdsret is rendered by citizenship. 

3The Norwegian Constitution of May 17, 1814, art. 92. Although the duality thus no 
longer exists in the nationality law, it is still important to keep it in mind because the notion 
of domicil in Danish and Norwegian conflict of laws is based upon the old domicil idea as 
distinguished from citizenship. The English notion of domicil in the conflict of laws, on the 
other hand, seems to be based upon the old citizenship notion, cf. Moorhouse v. Lord (1863) 
ELC. 272. 


Cracett, H. L. The Administration of Justice in Latin America. New York: 
Oceana Publications, 1952. Pp. ix, 160, including selective bibliography, 
pp. 143-156, and index. 

There is a story of a man in a restaurant who ordered steak. When the waiter 
brought him a very small piece, he said: “Yes, that’s what I want. Bring me 
some.” Mrs. Clagett’s book is a useful introduction, but no more, to a theme of 
great value and importance which deserves a full treatment. As stated in her 
preface (p. vii), “political angles and considerations have been side-stepped 
altogether in this work... only written laws and decrees have been taken 
into consideration, and no comments made on whether or not these have ever 
been flouted, or to what extent they may have been ignored in practice.” 
Her purpose is to provide a modest contribution to mutual knowledge and 
understanding—to “act merely as a bait—a challenge for some scholar to 
develop and treat with greater depth any or all of the subjects contained” in 
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it. The author is too modest in her aspirations. Why is she herself not lured by 
the bait? With the vast resources of the Library of Congress at her command, 
of which she has shown herself master in the admirable Guides to the Law and 
Legal Literature of many of the Latin American countries, she could well fill 
in many of the omissions which I lament. A few of the topics indeed have been 
treated in articles or chapters of books more adequately than in the present 
work, but it remains true that the field is almost a virgin one for the com- 
parative lawyer. As far as Iam aware, none of the codes of procedure have been 
translated except the Spanish Code, in force in Cuba and formerly in the 
Philippines and Puerto Rico, and the Code of Colombia, which survived for 
a few years in Panama and the Canal Zone, and has long since been superseded 
in all three jurisdictions. No comprehensive survey has been attempted. 

It is always difficult to find a fit short title to a book. ‘““The Administration 
of Justice in Latin America” is about as good as any, although it is confined, 
by and large, to the organization of the courts and their jurisdiction. The chap- 
ters are the following: I. Relation of the Judicial to other Powers of Govern- 
ment; II. Judicial Systems (including qualifications, appointment, tenure and 
administrative functions) ; III. Jurisdiction; IV. Special Courts and Jurisdiction 
(administrative, military, electoral, labor and juvenile courts); V. Jury Trials; 
VI. Precedents and Jurisprudencia; VII. Judicial Guardianship of the Con- 
stitution (including the Mexican amparo and the Brazilian writs of Habeas 
Corpus and Security (Mandado de Seguranga). 

I shall make only a few comments. 

The word “‘cassation”’ is not explained, as it needs to be to American lawyers, 
and the author appears to be in some confusion as to its scope, e.g. in connection 
with Costa Rica, Ecuador, and Guatemala (pp. 27-29). Some topics are so 
sketchily dealt with, that they might as well have been left out altogether, 
e.g. advisory opinions (p. 40), evidence (pp. 121, 122), oral trials (p. 122), the 
“popular action” of Colombia and Panama to test constitutionality (p. 128). 
The best chapter in the book is on the Mexican amparo, with which she had 
dealt at greater length in 33 Georgetown Law Journal (1945) 418-437. The 
amparo furnishes an illuminating instance of how the germ of an idea imported 
from abroad (our habeas corpus), thoroughly digested, can grow and develop 
into a thoroughly native and serviceable product. 

A comparison with French administrative law, a system from which so much 
has been derived by Latin America, would have made the chapter on adminis- 
trative courts more enlightening. The author, too, misses an opportunity to 
point out the great influence continental doctrine is exercising on present-day 
Latin American proceduralists. On the topic of Judicial Precedent and Juris- 
prudencia, there have been some articles or chapters in books which deal more 
understandingly with the theme. They are not cited in the bibliography, which 
lists only Deak’s and Ireland’s articles in 1934. Since that date, there has been 
an almost revolutionary change in several countries. The author has not looked 
sufficiently into the case-law to appreciate the extent to which in practice in 
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these countries the system of precedents conforms fairly closely to our own, 
The statement (p. 124) that “‘we find little or no ‘judge-made’ law comparable 
in any sense to that of common law” is somewhat misleading, even though it is 
immediately qualified in the next succeeding paragraphs. 

The style is simple, without striving for literary effect, but translation is 
occasionally too literal. The bibliography is particularly useful by reason of its 
inclusion of recent laws and constitutional amendments. 

There is sufficient similarity between the various countries, due to inherit- 
ance, especially the Spanish-American, to justify treatment of the subject as a 
whole, but the area which the author purposely leaves unexplored is the most 
interesting. Why are the constitutions and statutes so divergent from practice 
and performance? In spite of the endeavor to eschew political and other con- 
siderations, the author here and there gives a tantalizing hint and makes some 
pertinent criticisms—unpreparedness for democracy (p. 12), lack of independ- 
ence of the judges due to short tenure (p. 36). To find a satisfactory explanation 
of the discrepancy between paper law and living fact, one must delve deep into 
past history and present sociological conditions. The solution of the puzzle is 
naturally essential to that mutual understanding to which the author aspires. 
Furthermore, it is necessary not alone to remedy existing evils, but also to lay a 
foundation for any valid general philosophy of law. Latin America, in this as- 
pect, presents a testing ground, probably unrivaled, for any philosophy of 
law that purports to be based on sound principles and to be serviceable to 
mankind. 

PHANOR J. EDER 


SHARTEL, B. Our Legal System and How It Operates. Ann Arbor: University of 

Michigan Law School, 1951. Pp. xxvii, 629. 

This enlarged and revised version of five lectures delivered at the University 
of Michigan on the Thomas M. Cooley Lectureship, is an introduction to the 
study of American law. Primarily addressed to beginning law students, it is 
available also as a textbook for juniors or seniors in college, as well as for 
foreign lawyers interested in the legal system of the United States. Although a 
textbook, the work contains many summaries of cases with quotations and 
excerpts from authors, so that the reader is led to the sources. Moreover, 
the inclusion of short problems presents a more concrete view of the Mifficulties 
of the law, and, of course, furnishes the law teacher with selected topics of 
discussion. 

For foreign lawyers as for beginning law students, the book has high value. 
It is carefully organized, so that, within reasonable volume, it provides a good 
exposé of many questions which need to be known before the real study of law 
can be undertaken. It has even been deeply thought out, so that, without being 
a book of legal philosophy, it presents new ideas which will be of interest to the 
mature lawyer. The last four chapters devoted to Legislation, Interpretation of 
Legislation, The Common Law, and Legal Policies and Policy Making, which 
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gives a tentative inventory of the major policies of present society, are especially 
satisfactory, if regard be had to the purpose of the work. 

If however a regret may be expressed, it is that the three first chapters 
seem somewhat abstract and, at least to civilians (cf. R.D., book review in Revue 
internationale de droit comparé, 1952, pp. 650-651), more questionable. Thus, 
the first chapter deals with the place of language in law. But, if sociology, 
history, philosophy of law are left aside by the author—rightly, in our opinion— 
does language deserve more favorable treatment? The second and third chap- 
ters, it is true, deal with matter that should be covered: Standards for the 
Individual’s Acts; Standards for Official Acts. But their treatment seems too 
long—nearly 100 and 120 pages respectively, compared with sixty pages for 
legislation, seventy for interpretation of legislation and forty-five for the 
common law—and may appear abstract to green students. While the third 
chapter includes a study of the courts as well as of civil actions and criminal 
prosecutions, a more modest and concrete view of the American judiciary and 
the way it works would have been preferable. 

This suggests a question respecting choice of materials. Are the American 
judiciary, its organization, the selection of its members, the jurisdiction of its 
courts, sufficiently known, even in America, to be considered only from the 
viewpoint of standards for official acts? Should not at least a few pages be de- 
voted to the doctrine of judicial review and the way it was applied from Mar- 
bury v. Madison to Youngstown Sheet and Tube Co. v. Sawyer, through the Dred 
Scott case and the New Deal feud? Even ten or twenty pages would give some 
view of the matter. Vague as such a view might be, it may be necessary and 
sufficient in an introductory course. We would go further. A concrete view of 
the American constitutional machinery and the way it developed from the 
beginning should also be included. A foreigner has much difficulty, if not in 
understanding American federalism, at least in acquiring appreciation of all its 
implications. While this is not equally true for American students, might it not 
be desirable to remind them, in an introductory course, that there is no such 
thing as ‘the legislator,” but Congress and forty-eight legislatures, that 
Congress has only delegated powers, enlarged by the theory of implied powers, 
and to give them a summary survey of the constitutional powers of Congress 
and their development? This would enliven the study of legislation and the 
common law. 





These remarks, even in our own mind, have more weight as applied to the 
work considered as a tool for students of comparative law—which is not its 
purpose—than as a book for prospective or new students. 

ANDRE TUNC 


SEAGLE, W. Law, The Science of Inefficiency. New York: The Macmillan 
Company, 1952. Pp. vii, 177. 
The list of those who, for progress, pleasure, prestige, or profit, have decried 
the works of justice is legion. Some, like Rabelais, find in the law’s perversities 
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a perennial source of Gargantuan humor; others, reformers who would follow 
Bentham, the miscalculations of man’s efforts at social control move to satire, 
eternally hopeful or cynically disillusioned. Of these last is the present book 
by the author of The Law in Quest of Itself: herein he has dedicated his not 
inconsiderable knowledge of comparative legal history and current phenomena 
of justice to explain or to advertise law as the “‘science of inefficiency.” This 
theme, the origin of most of the stimulative paradoxes that enliven the author’s 
present quest, may perhaps help, as Judge Frank has noted, to wash away some 
of the smugness that tends to settle on the brow of the blind goddess. But, 
essentially, the wash has a dubious base, as the concept of efficiency, which 
apparently is taken as the criterion of legal value, is not expressly clarified. The 
concept “‘has meaning only in relation to ends to be accomplished,” the author 
rightly states and then proceeds to demonstrate Thurman Arnold’s thesis that 
there is and can be no agreement on the ends to be served by law. 

If this were all, it would dispose of the matter. But, here and there, between 
or sometimes in the lines, appear the spoor of an underlying viewpoint, which 
may be described as that of activism proposing to substitute scientific social 
controls for government by law. Hence, law ultimately is envisaged as the force 
of the state; it moves in the realm of power, and any impediment on enforce- 
ment is deemed a sign of inefficiency. Not merely the inherent limitations of 
co-operative action but even the conceptions of constitutional government— 
beliefs that law is ordained to serve the dignity and interests of individuals —in 
this view are obstacles to efficiency; the notion of free will has ‘‘no scientific 
validity.” Thus, the great reform of criminal justice ushered in with the French 
Revolution is summed up as merely that, while criminals had been tried secretly 
and executed publicly, they were now to be tried publicly and executed secretly. 
According to the author, a scientific criminology would limit the function of the 
courts in penal cases to guilt-finding, relax the historic rules of due process, 
enlarge the scope of the police, and leave the treatment of the ‘‘guilty’’ to 
trained psychiatrists and criminologists. Such a consummation, he adds without 
accounting for what transpires in Eastern Europe, is not possible in the con- 
temporary world. 

But law is inefficiency not only because it restricts power but also because 
it does so ineffectively. The survival of the Constitution “at the cost of the 
continuous disregard of its basic provisions,” it is alleged, ‘is a contradiction in 
terms” (p. 164). In consequence of this ambivalent viewpoint, it would seem 
that some of the eccentricity imputed to law, which the author compares to a 
machine so constructed as to run in all directions at once, seems to have in- 
fected the exposé. To take one of numerous examples, on page 14 it appears that 
“free decision,” i.e., without statutes, rules or precedents, is the ideal method 


of adapting means to ends; on page 30, law is called “‘a gigantic game of chance,” 
which by page 164 develops into a “myth,” since “rules of law are constantly 
‘adapted’ to new situations.” By equal reasoning, the engine that trammels the 
explosive force of steam or gas is inefficient; it restrains ‘“‘free’”’ exercise of power, 
and it does not do so perfectly. 
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Yet, behind this scenery under diverting captions, there are perceptive analy- 
ses of various aspects of law: its necessary reliance upon language, ‘“The Diction- 
ary Theory of Justice;” the sage caution of the judiciary, that “League of 
Timid Men;” the inevitable delays and waste in procedure, characterized as an 
“Ordeal;” the difficulties of legal reform, occasioned by the delicate and ever- 
changing balance that must be made among countervailing necessities and 
means and by the persistent obsolescence of legal institutions, whereby progress 
becomes a ‘“‘Process of Exchanging Evils” or a “Conjurer’s Illusion;” the 
motives involved in the repression of crime, ““A Bogus War;” the effective 
operation of the system of government by law, of checks and balances, “‘Govern- 
ment by Inefficiency;” and the “‘New Horizons of Inefficiency”’ opened by the 
development of administrative agencies. 

The end of the story is ‘A Warning to Lawmongers,” that law is an imperfect 
instrument of social reform and that ‘‘no amount of setting up legal frameworks” 
is a substitute for statesmanship. This is true, but without the framework 
the statesman must embrace a more or less totalitarian scheme of social control 
in which the little men who do not hold the reins of power are thought of as so 
many stereotyped robots. The trouble with this is—as the most Machiavellian 
realist may finally learn—that the little men, who in the long run have the last 
word, do not like to be the unwilling slaves of any such authoritarian benevo- 
lence, however disinterested, whether military, ecclesiastical, scientific, or 
otherwise, especially when they perceive that what is doled out is what them- 
selves have earned. This is the reason why the system of democratic consti- 
tutional government, which rests upon the free consent of its citizens, has proved 
the most truly efficient, despite the curious incongruities that the disillusioned 
author has discovered. The book thus shows in reverse—and this, if any, is its 
claim to notice—that mere efficiency is not an efficient test of law or 
government. 


HESSEL E. YNTEMA 
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Foreign Legislation Concerning Monopoly 
and Cartel Practices. Report of the 
Department of State to the Sub- 
committee on Monopoly of the Select 
Committee on Small Business, United 
States Senate, July 9, 1952. 82 Con- 
gress, 2d Session, Subcommittee Print 


No. 5. Washington: United States 
Government Printing Offices, 1952. 
Pp. 253. 


Already during the war years, the 
Department of State in co-operation with 
the Department of Justice collected the 
laws of many countries in the field of 
restrictive business practices. Fortu- 
nately, this collection has been continued 
and brought almost up to date. The 
present publication reprints laws and 
draft laws on cartels and monopoly of 
Austria, Germany, Sweden, United King- 
dom, Canada, and Japan. The book 
brings sufficient reports on the laws of 
Belgium, France, Italy, Netherlands, 
Switzerland, Denmark, Norway, United 
Kingdom, Australia, New Zealand, Union 
of South Africa, Philippines, Argentina, 
Brazil, Mexico. In these reports, refer- 
ences to important phases of 
legislative history are made. While some 
statements, especially in regard to 
Germany, may be subject to question, 
the primary value of the publication is 
that it makes available the legal ma- 
terials as such. 

It is not usual to include government 
reports in book reviews. In this case, 
however, we feel it advisable to call the 
attention of our readers to this important 
tool of comparative law. Each library in 
the field of comparative law and inter- 
national trade should include a copy. 

HK. 


some 


Davin, R. French Bibliographical Digest: 
Law: Books and Periodicals. New 
York: (Cultural Division of the French 
Embassy) 1952. Pp. 103. 

This indispensable bibliography is 
preceded by a Panoroma of French Legal 

Literature by Prof. David (pp. 1-34) 


whose ‘point of view has been,” he 
states, ‘‘as far as possible, the point of 
view of an American lawyer.” It sets 
forth what are at present the standard 
works of French legal literature and the 
main tools for the study of French law. 
The part on Comparative Law and 
Foreign Law (pp. 92-94) includes recent 
works in French on the laws of other 
countries. 

BR. ge 


OLAVARRIA AVILA, J. Manual de Derecho 
Comercial. Santiago, Chile: Editorial 
Juridica de Chile, 1950, 3 vols. Pp. 
473, 562, 578. 

This treatise, in three volumes, by 
the professor of commercial law at the 
University of Santiago de Chile, is a 
valuable addition to the Latin-American 
legal literature, providing a complete and 
systematic modern survey of the broad 
field of commercial law. ‘‘Commercial 
Law,” as is observed in Professor 
Olavarria’s foreword,” is a field’ in 
continous evolution;” indeed, such evolu- 
tion is necessary to meet the always 
changing conditions of commerce. The 
need of comprehensive works to keep up 
to date this fluid subject matter is, 
therefore, very great; moreover, com- 
mercial law is a specialized field, so that 
the abundant literature dealing with the 
civil law as such offers little, if any, aid 
in this direction. In addition, the in- 
tervention of the State as an entrepreneur 
in many branches of national and in- 
ternational commerce, naturally tends to 
increase the connections between com- 
mercial and various fields of public law, 
such as administrative law, taxation, 
etc. 

In the treatment of the subject matter, 
the purposes which have inspired the 
treatise have been faithfully followed. 
The analysis of the Chilean Law is 
broadened through a careful consider- 
ation of foreign legal systems so as to 
give an exhaustive picture of the various 
topics. 
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In the first volume, attention is de- 
voted to the nature of commerce and its 
historical evolution, the structure of 
commercial law, commercial legislation, 
acts of commerce, corporate bodies and 
commerce, and the auxiliaries of com- 
merce. 

In the second volume, the author 
examines partnerships and corporations, 
and commercial obligations and con- 
tracts, such as those of transport, loan, 
pledge, deposit, guaranty, exchange, and 
current accounting. 

The third volume deals with the law on 
negotiable instruments, with particular 
reference to the rules governing bills of 
exchange and checks. 

GIORGIO BERNINI 


MEZZERA ALVAREZ, R. Curso de Derecho 
Comercial. Tomo II. Tercera Parte: 
Las Sociedades Comerciales. Segunda 
Edicién. Montevideo: Medina, Dec., 
1952. Pp. 343. 

This textbook for students on partner- 
ships and corporations by a professor of 
Commercial Law at the University in 
Montevideo, Uruguay, will be found 
useful by the foreign practitioner also, 
since it includes corporations and limited 
liability firms along with other forms of 
mercantile associations. Stvled a second 
edition, it is in reality a new work. 
The author points out (pp. 228 ef 
seg., 271 ef seg.) the urgent need of 
reform of corporation law, which is still 
in part based on the antiquated and 
deficient Code of Commerce of 1865; 
legislative regulation of bond issues, for 
example, is wholly lacking. He does not 
deal with foreign corporations, nor does 
he comment on the paucity of judicial 
decisions in Uruguay on fundamental 
questions of corporate law. This has 
been explained as due to the prevalence 
of arbitration and to the fact that ad- 
ministrative organs rather than the 
courts shape the law. 

P. J. @: 


Ruiz Bourceots, J. Jnstituciones de 

Derecho Minero Chileno. 2 vols. Santi- 
Editorial Juridica de Chile, 
1949. Pp. 443, 409. 


ago: 


281 


This treatise on Chilean mining law 
by the professor of the subject in the 
University of Chile, the leading authority 
in that country, is one of the most com- 
plete and satisfactory law books that has 
been published in recent years in Latin 
America. It includes historical material 
which makes it of some value for other 
countries as well. In most of the Spanish- 
American mining codes, attention is 
primarily devoted to the precious metals; 
in Chile other minerals are of more im- 
portance; hence this work is more com- 
prehensive. Unlike so many other 
treatises which are confined to an 
exposition of the mining code alone, it 
includes all supplemental material in 
other codes, statutes, regulations, and 
court decisions, indispensable to the 
practitioner. The defect it has in com- 
mon with most Latin-American books is 
the lack of an analytical index. 


VALVERDE, FE. F. El Derecho de Sucesion 
en el Cédigo Civil Peruano. Tomo I. 
Lima: ‘Talleres del Ministerio de 
Guerra, 1951. Pp. 465. 

The first part of this first volume of an 
authoritative treatise on the law of in- 
heritance in Peru constitutes an historical 
comparative essay on the subject, in- 
cluding a brief survey of Anglo-American 
law. The second part is a running com- 
mentary on the articles of the 
Peruvian Civil Code (articles 
706), including comparison with con- 
tinental and Latin-American codes and 
occasional references also to cases in the 
United States courts. The author is a 
well-known professor, dean of the Faculty 
of Law of the University of San Marcos. 
A prior commentary by him on Family 
Law under the Code (El Derecho de 
Familia en el Cédigo Civil Peruano, 
Lima, Imprenta del Ministerio de 
Guerra) also utilized the comparative 
method, including frequent references to 
the law of the United States. 


new 
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PB: j. B. 


REUSCHLEIN, H. G. 
Reform. 


The Schools of 


Cor porate Pittsburgh: Uni- 
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versity of Pittsburgh Press, 1950. 

Pp. 117. 

“Tf we desire to preserve free enter- 
prise, and incidentally political freedom 
too,” Senator O’Mahoney points out in 
the foreword to this book, “this gener- 
ation had better turn its attention to the 
unlimited power now being exercised in 
the United States by the managers of 
giant corporations, created by the 
States, with blanket powers to carry on 
the commerce which the Constitution 
committed to the care of Congress.” 

This tract reviews an important and 
controversial subject matter. It includes 
a summary diagnosis of the abuses of the 
corporative device (Chapter I); a com- 
pact account of the various “‘curatives,” 
proposed to reform the law of corpo- 
rations, which the author criticizes as 
being incomplete palliatives (Chapter 
II); and a brief review of the various 
means that have been advocated to 
secure a uniform and “cover-every- 
corner” reform (Chapter III). The 
author’s point of view is suggested by his 
concluding observation that the only way 
to secure the needed uniformity is “‘by 
federal incorporation or federal licens- 
ing,” preferably the latter (p. 67). 

This work, too brief to provide 
thorough analysis of these topics, con- 
tains in a separate part selected refer- 
ences and also an appendix reproducing 
Senator O’Mahoney’s proposed Federal 
Charter Compliance Act. It is primarily 
useful as a vigorous résumé of the 
criticisms that have been developed in 
recent years respecting what Nicholas 
Murray Butler referred to as the greatest 
single discovery of modern times—‘‘the 
limited liability corporation.” 

GIORGIO BERNINI 


R¢rDAM, K. Treatises on the Baltcon- 
Charter Party. Copenhagen: G. E. C. 
Gad Publisher, 1952. Pp. 72. 

An English translation of two pam- 
phlets, originally published in Danish, 
elucidating aspects of the law on charter 
parties in the Scandinavian countries, 
with a commentary and analysis of 
judgments and arbitration awards. The 
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author is secretary of the Danish branch 
of the International Law Society and a 
member of the Comité Maritime Inter- 
national. 

P. J. E. 


Feuer, H. Deutsche Rechtsgeschichte. 5. 
verbesserte Auflage. Berlin: De Gruy- 
ter & Co., 1952. Pp. xii, 288. 

This is the fifth edition of a concise 
treatise on German legal history, which 
now appears four years after the previous 
edition. The vast material has been ex- 
pertly condensed, including not merely 
the legal highlights of German history, 
but also the historical-cultural back- 
ground. Professor Fehr departs from the 
usual chronological division of the 
materials, and inserts two chapters in the 
period from the end of the eighth century 
to the end of the Middle Ages (1500). 
These are the Kaiserzeit (900-1250) and 
the Kurfiirstenzeit (1250-1500), two 
periods in which the manifold, lively 
forces characterizing the first contrast 
strongly with the rigid and meagre trends 
of the second. These two chapters are 
preceded by a short survey of the 
earliest, the Germanic, period, ending 
with 500 A.D., and are followed by two 
more chapters entitled the Landes- 


fiirstenzeit (1500-1800) and the period of 


the Constitutional State, Verfassungs- 
staat, (1800-1933). Each chapter contains 
special sections, dealing respectively with 
criminal law and procedure, civil pro- 
cedure, and the main sources of law of 
the period. One citation in this context 
may be illustrative of the author’s 
method: at the end of chapter V., 
covering the period 1500-1800, a genera! 
survey of criminal law and criminal 
legal theories, is followed by a survey of 
criminal procedure in general, and a 
section dealing with a symptomatic 
phenomenon of the time, the Hexen- 
prozess and the numerous actions center- 
ing around this product of mass hysteria. 
The next section is divided into the four 
main branches of civil procedure; the 
procedure before the Kammergerichit, 
the Saxon Procedure, the Common Pro- 
cedure, and the Prussian Procedure. Of 
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special value and interest is the intro- 
duction to the last chapter, which 
summarizes the philosophical and 
economic trends, as represented by 
Immanuel Kant and Adam Smith, which 
have been the bases of the modern state: 
the enlightened ideas on human rights 
embodying freedom and equality, the 
sovereignty of the people, the division 
of powers, and, finally, the constitutional 
state. A relatively short space is allocated 
to the history of the nineteenth century. 
The major events which were of im- 
portance in the formation of the German 
Reich are merely indicated in concise 
paragraphs. These were: the Rheinbund 
under the protectorate of Napoleon 
(1806), involving the sovereignty of the 
various Ldnder, the struggles for inde- 
pendence in 1848-49, and the union of 
the German states under one constitu- 
tion in 1871. 

The author refrains from dealing at 
length with the developments in 
Germany following the year 1933. He 
emphasizes, however, that Germany 
has now chosen the political formation 
which best corresponds to its traditions, 
namely, that of a Federal Republic. 
By this, the ultimate source of state 
power is vested in the people, as ex- 
pressed in the Preamble to the Bonn 
Constitution: “The people have acted 
also on behalf of those Germans who 
have been denied participation.” 


Vv. B. 
ZAJTAY, I. Introduction ad Vétude du 
droit Hongrois. Paris: Sirey, 1953. 


Pp. iii, 211. 

Hungarian law has a peculiar char- 
acter in the European legal system; it is 
neither a codified law nor is it case law in 
the common law sense of the word. It is 
a system of customary law with its roots 
far back in the past, although in its later 
formation it was strongly influenced by 
Roman law principles. In this Intro- 
duction to Hungarian Law, the author 
presents a penetrating study of its 
historical formation which he follows up 
to the present time. The sources of law, 


with the strange features of its customary 
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law, the constitutional development, 
the judicial organization and procedure, 
and the main civil law institutions are all 
discussed in a lucid and concise manner. 
Moreover, the author has succeeded in 
presenting this large volume of material 
in a most readable form and in so doing 
has rendered a very valuable service to 
the study of Hungarian law. 
Hungarian law has been a neglected 
field of comparative research, and this 
work may be recommended to everyone 
who wants to become acquainted with 
its character and basic features. For the 
comparative lawyer, it is especially 
valuable to be able to follow the develop- 
ment of one of the few legal systems in 
Europe which up to the most recent 
times has preserved its national pe- 
culiarities, and to see how, in spite of 
Roman and Germanic influences, it has 
maintained an independent character. 
A good selective bibliography at the end 
of the book will be of great help to all who 
are interested in Hungarian law. 
CHARLES SZLADITS 


Einfiihrung in das Schwedische Rechtsle- 
ben. Hamburg: Cram, de Gruyter & 
Co., 1950. Pp. 194. 

This volume publishes a group of 
lectures given in German in 1949 by 
members of the Faculty of Law of the 
University of Lund, Sweden, to a group 
of German students. The lectures are 
designed to furnish an introduction to 
Swedish law and government. The 
following topics are covered: Swedish 
constitutional history (pp. 5-26), pres- 
ent day political life, with especial 
emphasis on the role played by, and the 
composition of, Swedish political parties 
(pp. 27-43), constitutionalism (pp. 44 
54), freedom of the press (pp. 55-02), 
law and economic policy (pp. 63-73), 
regulation of the labor market (pp. 
74-90); the historical background of 
Scandinavian law (pp. 91-103), the 
sources of Swedish law (pp. 104-16), 
principles of the Swedish law of con 


tracts (pp. 117-31), the position of 
parents and children in Swedish law 
(pp. 132-45), organized labor (pp. 
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146-54), the new Swedish law on pro- 
cedure (pp. 155-74), criminology (pp. 
175-94). 

Each lecture provides an interesting 
and helpful introduction to the topics 
with which it is concerned and is followed 
by a short bibliography. The publi- 
cation of these lectures should be 
welcomed as they add a general and 
up-to-date introduction to Swedish law 
to the small stock of writing on that law 
in a language more accessible to Ameri- 
can legal scholars than is Swedish. 

A. Vv. M. 


ROLLAND, L.—LampuE, P. Précis de 
droit des pays d’outre-mer (territoires, 
départements, états associés). Deuxiéme 
édition. Paris: Librairie Dalloz, 1952. 
Pp. 596. 

This is the second edition of the 
present work, first printed under the 
current title in 1949 but originally 
published as the Précis de législation 
coloniale in 1931, 1936, and 1940. It forms 
one of the useful Petits Précis Dalloz, 
covering the subjects in the three vear 
course leading to the licence en droit. 
The authors, who are professors at the 
University of Paris, provide in this 
volume a concise but comprehensive 
exposition of the historical background 
of the French colonial empire, its con- 
stitutional structure, the legal status of 
persons and property in the territories 
“overseas,” and their administrative and 
judicial organization. Valuable in the 
first instance for those concerned with 
French colonial administration, the work 
deals with a variety of topics of com- 
parative legal interest. 

H. E. Y. 


Ricca-BARBERIS, M. Intorno al possesso 
dei crediti. Torino: G. Giappichelli 
(1950). Pp. 91, with index. 

The basic idea of the author is that 
possession is not merely control of a 
corporeal thing, but a factual situation 
having its own particular significance. 
For this reason, the conception applies 
to choses in action (credit) independently 
of their incorporation in a document. 
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Possession of credits is important for 
both transfers inter vivos and succession. 
This view has been adopted by the 
French Civil Code and the Italian Civil 
Code of 1865. 


Ricca-BARBERIS, M. Enfiteusi. Torino: 
G. Giappichelli (1952). Pp. 23, with 
index. 

According to the author, compensa- 
tion should not be made for improve- 
ments quas ex natura contractus em- 
phyteuta tenetur conficerc, i.e., which a 
long-term lessee is bound to make under 
a natural construction of the lease con- 
tract. This is the only means to induce 
owners to utilize long-term tenancies 
(emphyteusis); which in this way could 
produce today the remarkable effects 
that it has in the past and which the 
lease has accomplished in England. In 
ancient Greece, which inspired Justinian, 
no compensation was provided. In con- 
nection with the modern Civil Code of 
Greece, the author examines the Turkish, 
Egyptian, and Tunisian laws on the 
subject. 


PANNAIN, R. Delitti contro la Moralité 
Pubblica e il Buon Costume. Torino: 
Unione Tipografico-Editrice Torinese, 
1952. Pp. 182. 

In this monograph the author, who is 
professor of penal law at Trieste, provides 
an exhaustive examination of the Italian 
law on crimes against public morality and 
“‘vood mores.” These are considered in 
two chapters, respectively devoted to 
the detailed study of specific sexual 
crimes and offenses against public de- 
cency, as regulated by Title IX of the 
Italian Penal Code, preceded by a 
chapter setting forth the objective 
criteria followed by the author in treat- 
ing the subject matter. 

In this method, concepts such as 
public morality and “mores” 
should be defined, not by reference to 
ontological notions and on an a priori 
basis, but in accordance with general 
concepts deduced from the rules 


good 


of 


positive law protecting sexual freedom, 
honor, and decency. 
’ . 
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It is a common characteristic of all 
offenses against sexual freedom that 
they must be committed through some 
limitation of freedom effectuated by 
means of duress, threat or fraud; in other 
cases, the behavior, while morally re- 
proachable, will be without the scope of 
penal law. Likewise, consent of the 
passive party excludes criminal liability 
on account of acts against sexual honor. 
In the case of offenses against decency, 
however, defined as the expression of 
the moral sense of the community with 
reference to sexual matters, the consent 
of individual members of the community 
is immaterial. Only decency, therefore, 
as Professor Pannain points out, can 
properly be considered a purt of public 
morality. 

GIORGIO BERNINI 


NAVARRO, E. R. A Treatise on the Law of 


Criminal Procedure in the Philippines. 
Manila: Diliman Publishing Co., 1952. 
Pp. xii, 414. 

This is a comprehensive treatise on the 
law of criminal procedure in the Philip- 
pines, in which the author, professor of 
law at the University of the Philippines, 
has presented in eighteen chapters an 
exhaustive study of the Rules of Court, 
related legislation, and judicial decisions, 
related to this subject matter. While the 
work will be of primary interest to the 
law student or practitioner, who is in- 
terested in this branch of Philippine law, 
it is also useful as exhibiting the opera- 
tion of a mixed inquisitorial-accusatorial 
system of criminal justice, resulting from 
the interplay of Spanish and American 
influences in the Islands. 

H. E. Y. 
HANSEN, M.—-WELLs, H. (Eds.). Puerto 

Rico. A Study in Democratic Develop- 

ment. Philadelphia: Annals of the 

American Academy of Political and 

Social Science, January, 1953, Pp. 

Vill, 166 (exclusive of Book reviews, 

etc.) 

This symposium includes, in addition 
to introductory historical legal material, 
an article on “The Commonwealth 
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Constitution” by Victor Gutierrez-Fran- 
qui (Senator and former Attorney 
General) and Henry Wells, of Yale 
University (pp. 33-41), another by Carl 
J. Friedrich, of Harvard, on ‘“The World 
Significance of the New Constitution” 
(pp. 42-47), and the text of the Con- 
stitution of the Commonwealth of Puerto 
Rico (pp. 153-166). These authors stress 
the novelty and uniqueness of this new 
form of self-government combined with 
integration of the island with United 
States polity, and are optimistic that it 
will work well in practice. Prof. Friedrich 
is conscious however, of the possibility of 
struggle between certain Spanish-Ameri- 
can tendencies and the democratic tradi- 
tion inculcated in Puerto Rico under 
American auspices. Incidental references 
to this possibility and to the legal system 
of Puerto Rican are scattered throughout 
the volume. 

P. J. E. 


TEIXEIRA DE Mattos, D. Corpusculum 
Turis. 1500 Teksten uit het Corpus 
luris—1500 textes du Corpus Iuris. 
Foreword by Prof. H. R. Hoetink. 
Amsterdam: C. P. J. van der Peet, 
1952. Pp. 181. 

This convenient volume, intended for 
students of Roman law, reproduces the 
1500 texts in the Corpus Iuris most 
frequently cited in the treatises of 
Girard, Monier, van Oven, and Jérs- 
Kunkel. 

eo 


Rosst MASELLA, B. E. La Lex Aquilia y 
la Responsabilidad Extracontractual en 
el Derecho Romano y su proyeccién en el 
Derecho Civil Uruguayo. Montevideo: 
1951 (i.e. 1952). Pp. 478. (Facultad de 
Derecho y Ciencias Sociales de la 
Universidad de Montevideo. Seccién 
iii, lix). Bibliography, pp. 465-470. 
This impressive study of tort liability 

in Roman law by a Professor in Uruguay 

gives the Latin texts with Spanish 


translations, a detailed commentary in- 
cluding the views of modern Continental 
writers on Roman law with whom he oc- 
casionally disagrees. [t neglects the con- 
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tributions of English and American 
writers. The second and shorter part of 
the book (chapters XIV and XV) sum- 
marizes the historical evolution of the law 
of torts in medieval law (taken chiefly 
from Rotondi), in France and Spain and 
in Uruguay. While recognizing that the 
Roman law has undergone profound 
change in modern times, he believes it 
can still serve a useful function (p. 406 
et seg.). While the Uruguayan case-law 
is fully cited, the cases are not analyzed 
and the discussion is largely on a theo- 
retical basis with reliance mainly on 
French and Italian authors. He does not 
discuss the interesting problem of the 
relation of torts to criminal liability, 
merely referring the reader to a recent 
book (1950) by Dr. Arlas, nor in general 
is any clear picture of the law of torts in 
Uruguay presented. Undoubtedly the 
author’s purpose was to show the rela- 
tionship of Roman law to Uruguayan law 
and nothing more. This he has done, but 
it leaves the practitioner unsatisfied. 

a Oe 


SALVERDA DE GRAVE, J. J.—MEIJERS, 
E. M.—ScuHNEIDER, J. Le Droit Coutu- 
mier de la Ville de Metz au Moyen 
Age. Tome I. Institut Historique de 
Droit, Leiden. Serie II. 11. Haarlem: 
H. D. Tjeenk Willink & Zoon N. V., 
1951. Pp. xxxii, 672. 

This is the first of four projected vol- 
umes dealing with the customs of Metz in 
the Middle Ages; it contains the “‘juge- 
ments au brief,” or summaries of judg- 
ments of the maitre-échevin of Metz, 
dating from 1289 to 1399, as contained in 
the Chaverson manuscript of the Biblio- 
théque Municipale de Nancy. As indi- 
cated in the introduction to the volume, 
originally legal proceedings were oral; 
while the pleadings were presided over 
from Carolingian times by a representa- 
tive of the sovereign, the judgments were 
rendered by the échevins, the local lay 
judges, and were proved by their testi- 
mony or “record.”” Towards the end of 
the thirteenth century, the proceedings— 
the pleadings of the parties and the 
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sentence—were reduced to writing, each 
échevin being provided with a copy for 
his private “‘sachet,”’ which passed to his 
heirs, so that testimony of judgments 
rendered could be given by the then 
holder of the “sachet” and copies pro- 
vided for interested parties. To facilitate 
reference to the increasing number of 
judgments, collections of “jugements au 
brief” or résumés, containing the names 
of the parties, the judgment proper, 
and brief indications of the pleadings, 
appeared at the end of the fourteenth 
and in the fifteenth centuries. The present 
volume reproduces the most extensive of 
these unofficial ‘“‘abridgements”’ of the 
judgments of Metz, now extant. 
Incomplete.as they are, these “‘briefs,” 
couched in medieval French, are fascinat- 
ing reading, not only for the student of 
medieval law but also for the economic or 
social historian. The great majority of 
cases deal with matters of property— 
feudal dues, succession, marital property 
claims, transfers of land, prescription, 
and related questions, including the ap- 
plication of the lex rei sitae for succession 
to immovables (p. 341). But various 
other problems, reflecting the life of the 
medieval community, are also resolved: 
questions of debts, effects of separations 
and engagements to marry, the various 
trades and their regulations, rights to 
stolen property, tortious conduct, nui- 
sance, and the like. The volume is care- 
fully edited and handsomely printed, 
continuing the monumental contribu- 
tions of Dutch scholarship to the study of 
medieval law. In addition to the text and 
the introduction, the usefulness of the 
work is enhanced by a bibliography, a 
monograph on the linguistic peculiarities 
of the text, a glossary, and detailed in- 
dexes of names, places, and topics. 
H. E. Y. 


BowLe, J. Hobbes and His Critics. A 
Study in Seventeenth Century Con- 
stitutionalism. New York: Oxford 


University Press, 1952. Pp. 211. 
This study, based upon a course of 
lectures delivered at Wadham College, 














BOOK NOTICES 


Oxford, in 1948 and 1949, deals with a 
neglected and significant aspect of 
Hobbes’ political writings—the judg- 
ment of his contemporaries. In lively 
style, the author reviews their attacks on 
the Leviathan, all rejecting Hobbes’ 
theories as subversive and restating a 
constitutionalism long rooted in English 
thinking. This attitude, summed up in 
Lawson’s statement in 1657 that “the 
English always desired to be governed as 
men, not as Asses,” is significant as a 
background of Locke’s ideas and sub- 
stantiates the author’s conclusion that 
Hobbes’ contribution to the outlook on 
law that dominated Anglo-American 


legal thinking in the nineteenth century 


to 
oo 
~ 


was through the writings of Bentham, 
Austin, and their followers. 
H. B. ¥. 


AustTIN, J. Sobre la Utilidad del Estudio 
de la Jurisprudencia. Versién del 
inglés y Estudio preliminar por Felipe 
Gonzalez Vicen. Coleccién Civitas. 
Madrid: Instituto de Estudios Politi- 
cos, 1951. Pp. 83. 

This is a Spanish translation of the first 
of Austin’s Lectures on Jurisprudence, 
with an excellent introduction, indicating 
the influence of the doctrines of Savigny 
and other German jurists upon Austin’s 
theory of jurisprudence as a general 
science of formal legal principles. 

H. E. Y. 
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REPORTS 


ASSOCIATION OF AMERICAN LAW SCHOOLS, 
1952 RouND TABLE MEETING ON Com- 
PARATIVE LAw—At the Annual Meeting 
of the Association of American Law 
Schools held in Chicago in December, 
1952, a round-table meeting on com- 
parative law was held under the chair- 
manship of Arthur T. von Mehren, 
Harvard Law School, to discuss the role 
of legislation in conflict of laws. The 
speakers were Clive Parry, Downing 
College, Cambridge, England, who re- 
ported on recent developments in Great 
Britain and the British Commonwealth; 
Kurt H. Nadelmann, New York Uni- 
versity, who spoke on the French Draft 
Law of 1951 on Private International 
Law, the Benelux Uniform Law of 1951 
on Private International Law, and the 
Conventions signed in October 1951 at 


the Seventh Hague Conference on Pri- 
vate International Law; Albert A. 
Ehrenzweig, University of California, 
who discussed the Czechoslovakian Law 
of 1948 on Private International Law; 
and Willis L. M. Reese, Columbia Uni- 
versity, who commented on the subject 
from the point of view of developments 
in American conflicts law. 

The occasion of the Annual Meeting 
gave an opportunity for a joint session of 
the Association’s Comparative Law Com- 
mittee and of the Chicago Branch of the 
American Foreign Law Association. The 
meeting was addressed by Ross W. 
Parsons, University of Western Aus- 
tralia, who had spent a year in South 
Africa, on the Constitutional Problems in 
South Africa. 


VARIA 


INTER-AMERICAN LAW INSTITUTE OF 
NEw YorRK UNIVERSITY SCHOOL OF 
Law—The Inter-American Law _Insti- 
tute of New York University School of 
Law has completed its first five years of 
operation. Established in 1947 with the 
support of United States business cor- 
porations trading with Latin America, 
which have provided fellowships for 
voung lawyers from Latin-American 
countries, the Institute has developed a 
special program to teach to graduate 
civilians within a year’s time the major 
topics of the Anglo-American legal system 
on a comparative basis. The students who 
pass with success the final examinations 
are entitled to a certificate of attendance 
and may qualify for the degree of Master 
of Comparative Jurisprudence by sub- 
mitting afterwards a comparative law 
essay or thesis. Sixty-eight lawyers 
selected from sixteen of the Latin- 
American Republics have within the 


five-year period completed instruction at 
the Institute. The functioning of the 
Institute is described in a pamphlet, 
“Report to the Advisory Council for the 
Academic Year, 1951-1952 and for the 
First Five Years, 1947-1952,” prepared 
by the director of the Institute, Associate 
Dean Miguel A. de Capriles. 


WASHINGTON FOREIGN LAW SOcIETY 

The Washington Foreign Law Society, 
formed in the Spring of 1952 ‘‘to bring 
together judges, lawyers in the legislative 
and executive branches of government, 
practitioners, and law teachers for the 
purpose of increasing knowledge and 
inspiring study by an exchange of in- 
formation concerning foreign law,” has 
announced its program for 1952-53, 
consisting of lectures on the Law of the 
Moslem Near East. The Society is guided 
by Mr. Newell W. Ellison as President, 
Mr. Smith N. Crowe as Vice-President, 
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Mr. William T. Malison, Jr., of George 
Washington University Law School as 
Secretary-Treasurer, and an Executive 
Committee consisting of Justice Robert 
H. Jackson, Mr. W. Lawrence Keitt, Dr. 
Herbert J. Liebesny, and _ Professor 
James O. Murdock. 


HacGuE ACADEMY OF INTERNATIONAL 
Law, SummMER 1953 Sesston—The pro- 
gram of the 1953 session, which runs from 
July 13 to August 8, includes topics from 
the History of International Law, In- 
ternational Public Law, Private Interna- 
tional Law, Administrative, Economic, 
and Financial Law, and International 
Organization. The courses in Private 


International Law are: Political Laws 
and Private International Law, by 
Torsten Gihl, University of Stockholm; 
Choice and Adaptation of Foreign Rules 
in Conflicts of Law, by A. Giorgio 
Cansacchi, University of Turin. 


SALZBURG SEMINAR FoR 1953 In AMERI- 
CAN Stup1es—The Salzburg Seminar in 
American Studies, which has been held 
at Schloss Leopoldskron every year since 
1947, has extended its program to in- 
clude Law. Members of the Harvard Law 
School Faculty are this year in charge of 
the new program and will lecture on 
American Legal Thought and Institu- 
tions from June 10 to July 8, 1953. 


AMERICAN FOREIGN LAW ASSOCIATION 


CONSTITUTION AS REVISED 
OcToBER 17, 1952 


I. Name. The name of this organiza- 
tion shall be the American Foreign Law 
Association. 

II. Objects. The objects of the Asso- 
ciation shall be the advancement of the 
study, understanding, and practice of 
foreign, comparative and private inter- 
national law, the promotion of solidarity 
among members of the legal profession 
who devote themselves, wholly or in 
part, to those branches, the maintenance 
of adequate professional standards rela- 
tive to such members, and active coopera- 
tion with learned societies, devoted to 
such subjects. 

Ill. Membership. 1. Active member- 
ship shall be open to any one of good 
moral character, who, besides manifesting 
a special interest in the objects of this 
Association (a) has been duly admitted to 
practice before the Federal Supreme 
Court or the highest courts of a state, 
territory or possession of the United 
States; or (b) is a member in good stand- 
ing of the Bar of a foreign country or 
holds a University degree entitling him 
to apply for admission to a Bar or who is 
otherwise specially qualified in any of the 
branches of law to which this Association 
is devoted. 

2. Honorary. The Association may, 


from time to time, choose as honorary 
members, persons who have made some 
notable contribution, official, profes- 
sional, or literary, in the field to which 
this Association is devoted. 

IV. Officers and Committees. 1. General 
Council. The affairs of the Association 
shall be managed by a General Council 
of Twelve. Four members shall be chosen 
at each annual meeting of the Associa- 
tion, to hold office for three years. All 
administrative officers of the Association 
shall be ex-officio members of the Council. 
Five members, including therein ad- 
ministrative officers, shall be sufficient 
to constitute a quorum. The Council or 
a special meeting of the Association shall 
have the power to fill vacancies. 

2. Administrative Officers. The Coun- 
cil shall select a President, two or more 
Vice-Presidents, a Secretary and a 
Treasurer, who shall perform the duties 
implied by their respective titles for the 
Association as a whole as well as for the 
Council. The offices of Secretary and of 
Treasurer may be filled by the same 
person. 

3. Committees. The Council may also 
select, to advise and consult with it, a 
standing Advisory Committee of such 
number as may be deemed most service- 
able, consisting not necessarily of members 
of the Association but of those distin- 
guished in such fields as banking, com- 
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merce, transportation and other indus- 
tries. 

Special Committees may be appointed 
by the President when authorized by the 
General Council, or upon his own motion. 

V. Dues and Initiation Fees. The an- 
nual dues for members except honorary, 
shall be such sum not in excess of Ten 
Dollars ($10) as shall be from time to 
time fixed by the General Council. 

The General Council may also fix an 
initiation fee for all new members, except 
honorary, not in excess of Five Dollars 
($5). 

VI. Meetings. The annual meeting 
of the Association shall be held in the 
months of January, February, or March 
of each year, the time and place of said 
mecting to be set by the President of the 
Association, with advance notice to be 
sent to the members by mail. Special 
meetings may be called at the request 
of five active members or at the pleasure 
of the President or as provided in the 
By-laws. Those present at any meeting 
shall constitute a quorum. 

VIL. Amendments and By-laws. This 
Constitution may be amended by a two- 
thirds vote of the active members pres- 
ent at the annual meeting of the Associa- 
tion or at a special meeting of the 
Association called for that purpose; pro- 
vided that notice of the proposed amend- 
ment shall have been mailed to all active 
members at least ten days in advance. 

By-laws not inconsistent with this 
Constitution may be adopted or changed 
at a regular or special meeting duly 
noticed or by the General Council. 

VIII. Branches. Regional branches 
may be organized, pursuant to authoriza- 
tion of the General Council, by not less 
than ten (10) members residing or prac- 
tising in any city or area of the United 
States. Branches may adopt their own 
By-laws not inconsistent with this Con- 
stitution or with the By-laws of the 
Association. 


BY-LAWS 


1. Election of Members. Nominations 
lor membership shall be made in writing 
by a member in good standing and re- 


ferred to the Membership Committee 
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whose report shall be submitted to the 
Genera] Council. A majority vote of the 
members of the Council present at any 
meeting shall be required in order to 
elect a nominee. 

2. Election of Officers. The General 
Council, at its first session after the 
Association’s annual meeting, shall elect 
the officers for the ensuing year, who shall 
hold office until their successors are 
elected and qualify. 

3. Standing Committees of at least three 
each shall be appointed by the President 
on (1) Membership, (2) Program, (3) 
Publications, and such other activities 
as, in the judgment of the Council, shall 
require the attention of such a committee. 

The Membership Committee shall con- 
sider and pass upon all applications for 
membership and shall continuously seek 
to enlist the adhesion of all persons who, 
it may have reason to believe, would 
make desirable members. 

The Program Committee shall have 
charge of all special meetings of the Asso- 
ciation which may be held through the 
year, and shall provide for the presenta- 
tion thereat of at least one technical 
paper on a subject within the scope of the 
Association’s activities, to be followed 
by a general discussion. 

The Publications Committee — shall 
have charge of the Association’s publica- 
tions. 

The Secretary of the Association shall 
be an ex-oflicio member of the Publica- 
tions Committee. 

4. Dues are payable before June 30th 
of each calendar year. Statements for 
dues shall be mailed by the Treasurer in 
March of each year, or earlier, to the last 
known address of each member, except 
members of a branch. Statements for 
dues of branch members shall be mailed 
to the members thereof by the Treasurer 
or other officer of each branch, who shall 
promptly remit one-half of the amount 
received to the Treasurer of the Associa- 
tion, retaining the other half for the local 
expenses of the branch. The initiation 
fee, whether collected by the Treasurer 
direct, or by a branch, shall be paid to 
the Treasurer of the Association. 

Failure to pay dues for three (3) suc- 
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cessive years shall result in automatic 
suspension, after which no further notice 
or proceeding of the Association shall 
be sent to any such suspended member. 
Any member suspended may apply to 
the General Council for reinstatement 
upon payment of dues which are in ar- 
rears. 

The General Council may from time 
to time provide that members residing in 
foreign countries may donate publications 
and legal works of interest to the Asso- 
ciation in lieu of the payment of dues. 

5. Discipline. The Council shall also 
have power to suspend or expel a member 
for unprofessional conduct. But such 
penalties may be imposed only by a two- 
thirds vote after a full hearing upon 
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written charges a copy of which shall 
have been furnished the accused member 
at least five days in advance of the hear- 
ing. 

6. Finances. Except by direction of the 
General Council, no debt or other finan- 
cial obligation shall be incurred beyond 
the amount of the funds (over and above 
all liabilities) then in the Treasurer’s 
hands. No branch shall have the power 
to incur any financial or other obligations 
in the name or on behalf of the Associa- 
tion. 

7. Branches. No branch shall have the 
power to adopt any resolution in the 
name or on behalf of the Association, 
without the prior approval of the General 
Council of the. Association. 








$ 
p 
R 


=TRAVe, 


